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# from: the Death of the late Earl of EoxrManr, to the preſent 
* Time. With Remarks and Notes. In this Volume will be - 
OrIcinal Letters which between Mr. Wilkes and 
Mr. Martin; and other Letters by Mr. Wilkes. 
It 35 univerſally known, that the public papers 2 fre 
5 quintly contain many excellent Letters, which are tog valuable 
* to be conſig ned to obliyion with the common news of e day: 
Therefort, this method of collecting them into volumes has 
been adopted, as the only means of preſerving them from ſo 
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= of the times. | 
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5. The Right of Appeal to Juries, in cauſes of Exciſe aſ- 
ſerted. Second Edition. Price ts. 
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ENGER's firſt News- paper was printed, Nov. 5, 1733. 
| and he continued printing and publiſhing them, to the 
1 public, fatisfaQtion, till the January following; when the 
chief juſtice was pleaſed to animadvert upon the doctrine of libels, 
in a long charge given in that term to the grand jury, of which 
Zenger's papers was the principal object; and afterwards on the 
third Tueſday of October, 1734, was again pleaſed to harangue the 
grand jury, in the following words ; 7 &+ 8 

4 ] ſhall obſerve concerning libels; that they are arrived to that 
height, that they call loudly for your animadverſion ; it is bigh 
time to put a ſtop to them; for at the rate things are now carried 
on, when all order and government are endeavoured to be trampled . 
on, and reflections are caſt upon perſons of all degrees, muſt not 
theſe things end in (edition, if not timely” prevented? Lenity, yon 
have ſeen, will not avail ; it becomes you then to enquire after the 
offenders, that we may, in a due courſe, of law, be enabled to 
puniſh them. If you, gentlemen, do not interpoſe, conſider whe- 
ther the ill conſequences that may ariſe from any diſturbances of the 
public peace, may not in part he at your door?“ * 

But the grand jury not indicting Zenger, as was expected, the 
entlemen of the council ® took four of his news- papers into con 
deration, and having by their reſolution declared them to be fall, 

| | |  ſcandalos 


* As ſome of our readers may perhaps be unacquainted with the form of govern- 
ment in New-York, we muſt inform them, that in that province, as well as moſt 
of the Britiſh plantations in America, the form of government is the ' vety ſame 
with that in England; as it conſiſts of a governor, a council, and an aſſembly. 
The governor is named by the king, and repreſents the ſovereign within the province 
of which he is appointed governor : the council conſiſts of a certain number of 

bers, all of whom are named by the king, and reſembles the houſe of lords ig 
nd, being for that reaſon ' ſometimes called the upper-houſe of afſembly ; and 
the bly confiſts of a number of repreſentatives. choſen by the people in their 
ſeveral pariſhes or diftrits, reſembling the houſe of commons in England, and for 
that reaſon are often called the lower-houſe of aſſembly. Theſe three branches of 


the legiſlature have, within their .. the ſame powers and privileges _ Us 
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ben, malicious and ſeditions libels, ©xDERED them to be burm 
by the hands of the common hangman ; but when the order came 
to be read in the court of quarter; ſeſſions, the aldermen would not 
ſuffer the hangman to burn them, and made the following proteſt 
againſt it, which was read: : , 

“% Whereas this court conceives, they are only to be commanded 
by the king's manadatory writs, authorized by law, to which they 
conceive they have tbe right of ſhewing cauſe why they don't obey 
them, if they believe them improper to be obeyed, or by orders, 
which have ſome known laws to authorize them: and as this 
court conceives this order to be no mandatory writ warranted 
law, nor knows of ahy law that authorizes the making of the order 
aforeſaid ; ſo they think themſelves under no obligation to obey 
it: which obedience, they think, would be in them, the * 
a door for arbitrary commands, which, when once opened, they 
know not what dangerous conſequences may attend it. Where- 
fore, this court conceives itſelf bound in duty (for the preſervation 
of the rights of this corporation, and, as much as they can, of the 
liberty of the preſs, and the people of the province, ſince an 
aſſembly of the province, and feveral grand juries, have refuſed to 
meddle with the papers, when applied to by the council) to proteſt 
againſt the order aforeſaid, and to forbid all the members of this 
corporation to pay any obedience to it, until it be ſhewn to this 
court, that the ſame is authorized by ſome known law, which they 
neither know nor believe that it is.“ 12 1-11 
The ſheriff then moved, that the court would direct the ban 
man co perform the order of the council; to which it was anf 
wWered, That, as he was an officer of the corporation, they would 

give no ſuch order. Whereupon the ſheriff ordered his own negro 

0 _ __ — — ren of the garriſon attended. | * 
On Sunday November 17, 1734, Zenger was taken up and 
priſened by Fees of a ar is hee — | wh nh 
At a council held at Fort-George in New-York, the 2d day of 

November, 1734. "IO TERED £405 ARYT 1, 5 

1 r e 
His excellency William Coſby, captain- general and governor in 


| > chief, &c. 
r. Clarke, Mr. Harriſon, © Mr. Livingſton, 
r. Kennedy, The chief juſtice, Mr. Cortland. ' 
Mr. Laune, Mr. Horſmanden, N 


Eing, lords and comment have here at home, and their acts have the ſame force, if 
not diſapproved by his maſoſty 3-conſequently a reſolution of either houſe of aſſembly 
meets generally with the ſame reſpect from the people within the province, that a 

refolution of either how of parliament does in England; but in this caſe of 
Zenger“ s, tho'the council had by their reſolution declared the papers publiſhed by him 
to be falſe, ſeandalous; malicious and ſoditious libels, as the jory upon his trial 
were upon their ogthe, and thereby bound to deliver their own opinion, and not 
that of the council, they thought thetyſelves obliged to aequit the priſoner, by 
returning a _—_ Page? am, ; which is the verdict every jury- man is in conſcience 
bound to return, if inlet that the riſoner ia not guilty of the crime charged in 
we indictment or information. 7 = 355 


1 It 


6 a 
1 is ordered, that the ſheriff for the city of New-York; de 
forthwith take and 1 John Peter Zenger, for printing and 


b publiſhing ſeveral ſeditious libels, diſperſed throughout his journals 
or news- papers, entitled, The New-York Weekly Journal, con- 
taining the freſheſt advices, foreign and domeſtic ; as having iu 
them many things, tending to raiſe factions and tumults. amony 
the people of this province, inflaming their minds with contempt 
of his majeſty's government, and greatly diſturbing the peace thereof; 
and, upon his taking the ſaid John Peter Zenger, to commit him to 
the priſon or common gaol of the ſaid city and county. 
if Fred, Morris, D. Cl. Con.” 
By virtue of this warrant he was impriſoned ſeveral days; and 
illegally, as well as cruelly denied the uſe of pen, ink and paper, 
ul the liberty of ſpeech with any perſons. -— Upon his com- 
mitment, ſonie friends ſoon got a habeas corpus to bring him before 
the chief juſtice, in order to his diſcharge or being bailed ; on the 
return whereof, on Wedneſday the 2oth of November, his council 
delivered exceptions to the return, and the chief juſtice ordered 
_ to be argued publickly at the city-hall, on the Saturday 
following. Pp | 
On Sarurday the 23d of November, the ſaid exceptions came to 
be argued, by James Alexander and William Smith, council for 
Zenger; and by Mr. Attorney-general and Mr. Warrel, council 
againſt him, in preſence of ſome hundreds of the inhabitants; 
where his council (ſaving the benefit of exception to the illegality 
of the warrant) inſiſted, that he might be admitted to reaſonable 
bail. And to ſhew, that it was his right to be ſo, they offered 
Magna Charta, the petition of Right 3 car. The habeas corpus act 
of 31 car. 2. which dire&s the ſum in which bail is to be taken, to 
be, * according to the quality of the priſoner, and nature of the 
offence.” Alſo 24 Hawkins, Cap. 15. F. 5. in theſe words, But 
Juſtices muſt take care, that, under pretence of demanding ſufficient 
ſecurity, they do not make ſo exceſſive a demand, as in effect amounts 
to a denial of bail; for this is looked on as a great grievance, and is 
complained of as ſuch, by 1. W. G. M. ſeſſ. zd. by which it is de- 
clared, That exceſſive bail ought not to be required. It was alſo 
ſhewn, that the ſeven biſhops, who, in king James the IId's time, 
were charged with the like crime that Zenger ſtood charged with, 
were admitted to bail on their own recognizances, the archbiſhop. 
in zool. and each of the other fix in tool. each only. Sundry 
other authorities and arguments were produced and inſiſted on 
council, to prove his * be admitted to moderate bail, and 
to ſuch bail as was in his power to give; and ſundry parts of hiſtory 
they produced, to ſhew how much the requiring exceſſive bail had 
been reſented by parliament.. And in order to enable the court 
to judge what ſurety was in his power to give, he made affidavit, 
that (debts paid) he was not worth forty pounds, the tools of his 
trade and wearing apparel excepted. OT” 
Some warm expreſſions (to ſay no worſe of them) were dropped 
en this occaſion, ſaſficiently —_— and reſented by the auditory, 
ö 1 But 


| (6) 
But upon the whole, it was ordered, That he might be admitted to 
bail, himſelf in 400l. with two ſureties each in zool. and that he 
mould be remanded till he gave it. And as this was ten times 
more than was in his power to counter ſecure any perſon in givin 
bail for him, he conceived he could not aſk any to become his bai 
on theſe terms ; and. therefore he returned to gaol, where he lay 
until Tueſday the 28th of January 1735, being the laſt day of 
that term; and the grand jury having found nothing againſt him, 
he expected to have beer. diſcharged from his impriſonment : but 
theſe hopes proved vain; for the attorney-general then charged 
him by information, for printing and publiſhing parts of his jour- 
nals, No. 13. and 23. as being falſe, ſcandalous, malicious, and 
ſeditious. | 
To this information his council appeared, and offered exceptions, 

leaving a blank for inſerting the judges commiſſions,” which the 
court were of opinion not to receive till thoſe blanks were filled up. 
In the ſucceeding vacation the judges gave copies of their com- 
miſſions ; and on Tueſday the 15th of April 1735, the firſt day of 
the ſucceeding term, his Wc offered theſe excepiions'; which 
were as follow : | 


The attorney-general, } On ioſormatzon for a 


4 iſd 
John Peter Zenger. miſdemeanor. 


Exceptions humbly offered by John Peter Zenger, to the ho- 
nourable = De Lancey, Eſq; to judge in this cauſe. 

 ** The defendant comes and prays hearing of the commiſſion, 
by virtue of which the honourable James De Lancey, Efq; claims 
the power and authority to judge in this cauſe, and it is read to him 
in theſe words: 

« George the Second, by the grace of God, king of Great. 
Britain, France and Ireland, king, defender of the faith, &c. To 
our truſty and well. beloved James De Lancey, Eſq; we repoſing 
ſpecial truſt and confidence in your integrity, ability and learning, 
have aſſigned, conſtituted and appointed, and we do by theſe 
preſents aſſign, conſtitute and appoint you the ſaid James De 
Lancey, Eſq; to be chief juſtice in and over our province of New- 
York, in America, in the room of Lewis Morris, Eſq; giving and 
'by theſe preſents granting unto you fall power and lawful authority, 
'to hear, try, and determine all pleas whatſoever, civil, criminal 
and mixed, according to the laws, ſtatutes and cuſtoms of our 
kingdom of England, and the laws and uſages of our ſaid province 
of New York, not being repugnant thereto, and executions of all 
judgments of the ſaid court to award, and to make ſuch rules and 
orders in the ſaid court as may be found convenient and uſeful, 
and as near as may be apreeable to the rules and orders of our 
courts of King's-Bench, Common Pleas, and Exchequer in Eng- 
land. To have, hold and enjoy the ſaid office or place of chief 
Juttice in and over our ſaid province, with all and ſingular the rights, 
and privileges, profits and advantages, fallaries, fees and per- 
Auifites 


125 | 
iſites unto the ſaid place belonging, or in any ways 2 1ai0p, 
15 as full and ample 3 as any perſon heretofore chief juſtise 
of our ſaid province hath held and enjoyed, or of right ought to 
have held and enjoyed the ſame, to you the ſaid James De Lancey, 
Eſq; for and DURING, OUR WILL AND'PLEASURE. In teſtimony 
whereof we have cauſed theſe our letters to be made patent, and the 

reat ſeal, of our province of New-York, to be hereunto affixed, 

Witneſs our truſty and well-beloved William Coſby, Eſq; our captain- 

general add governor in chief of our provinces of New-York, 
New Jerfey, and the territories thereon depending in America, 
vice admiral of the ſame, and colonel in our army, at Fort-George 
in New-York, the twenty-firſt day of Auguſt, in the ſeventh year 
of our reign, Anno Domini, 17330" | | | | 
Which being read and heard, the ſaid John Peter Zenger, by 
proteſtation, not confeſſing or ſubmitting to the power of any other 

rſon to judge in this cauſe, doth except to the power of the 
honourable James De Lancey, Eſq; aforeſaid, to judge in this % 
cauſe, by virtue of the commiſſion aforeſaid, for theſe reaſons, viz. 

Il. For that the authority of a judge of the King's-Bench, 
in that part of Great. Britain called England, by which the  cog- 

' nizance of this cauſe is claimed, is by the ſaid commiſſion granted 
to the honourable James De Lancey, Eſq ; aforeſaid, only darin 
pleaſure ; whereas that authority (by a ſtatute in that ole ns 
provided) ought to be granted during good behaviour : 

« 24, For that, by the ſaid commiſſion, the juriſdiction and au- 
thority of a juſtice of the court of Common-Pleas at Weſtminſter, 
in that part of Great Britain called England, is granted, to the faid 
James De Lancey, eſq; which juriſdiction and authority cannot be 

ranted to, and exerciſed by, any one of the juſtices of the King's- 
' «© 24. For that the form of the ſaid commiſſion is not founded 
on or warranted by the common law, or any ſtatute of England, or 
of Great-Britain, or any act of aſſembly in this colony, 

« 4th, For that it appears by the commiſſion aforeſ?:d, that the 
ſame is granted under the ſeal of this colony, by his excellency 
William Calby, eſq; governor thereof ; and it appears not, that the 
ſame was granted, neither was the ſame granted, by and with the 
advice and conſent of his majeſty's council of this colony; without 
which advice and conſent, his excellency could not grant the ſame. 
„ Wherefore, and for many other defects in the ſaid commiſſion, 
this defendant humbly. hopes, that the hon. James De Lancey, eſq; 


will not take cognizance of this cauſe, by virtue of the commiſſion 
aforeſaid, 


* 


, 1 { James Alexander, 
1 p Signed, {an Smith.“ 
_ The exceptions to the commiſſion of the hon. Frederick 
_ Philipſe, eſq; the ſecond juſtice, were the ſame with the foregoing ; 
his commiſhon having the ſame defects. 
_ Tueſday the 15th of April, 1735, Mr. Alexander offered the 
-above exceptions to the court, and prayed that they might be filed. 


Upon 


* * 


(3) 
Upon this the chief juſtice faid to Mr. Alexander and Mr. Smith 
that ought rel ors conſider the confequences of what ra 
offered 5 to which both anſwered, that they had well conſidered what 
they offered; and. all the conſequences. And Mr. Smith added, 
chat he was ſo well ſatisfied of the right of the ſubject to take an 
exception to the commiſſion of a judge, if he thought ſuch com- 
miſſiom illegal, that he durſt venture is Hife upon that point. As 
to the validity of the exceptions then offered, he ſaid, he took that 
to be a ſecond point ; but was ready to argue them both, if their 
honours were pleaſed to hear him. To which the chief juſtice re- 
plied, that he would conſider the exceptions in the morning; and 
ordered the clerk to bring them to him. . | 
Wedneſday, the 16th of April, 1735, The chief juſtice delivered 
one of the exceptions to the clerk, and Juſtice Philipſe the other, 
upon which Mr, Smith aroſe and aſked the judges, whether their ho- 
nours would hear him upon theſe two points. iſt, That the ſubje& 
$ has a right to take ſuch exceprions, if they judged the commiſſion 
illegal. zdly, That the exceptions tendered were legal and valid. 
To which the chief juſtice ſaid, that they would neither hear nor 
allow the exceptions 3 for (faid he) you thought to have gained a 
great deal of applauſe and popularity by oppoſing this court, as 
- you did the court of Exchequer ; but you have 1 5 it to that 
point, that either we muſt go from the bench, or you from the bar: 
therefore we exclude you and Mr. Alexander from the bar; and 
delivered a paper to the clerk, and ordered it to be entered, which 
the Ulerk entered accordingly, and returned the paper to the chief 
juſtce; after which, the chief juſtice ordered the clerk to read publicly 
what he had written; an atteſted copy whereof follows : 
« At a ſupreme court of Arme held for the province of New- 
York, at the city- hall of the city of New-York, on Wedneſday, 
the 16th day of April, 1735. 
9 nn. 
The hon. james De Lancey, 2 chief juſtice. 
© * "The bon. Frederick Philipſe, eſq; ſecond juſtice. 
«James Alexander, eſq; and William Smith, attornies of this 
court, having preſumed (notwithſtanding they were forewarned by 
the court of their diſpleaſure if they ſhould do it) to fign, and hav- 
ing actually figned, and put into court, exceptions, in the name of 
John Peter Zenger; thereby denying the legality of the judges their 
cominiſſions (tho' in the uſual form) and the being of this ſupreme 
court. It is therefore ordered, that for the ſaid contempt, theſaid 
James Alexander, and William Smith, be excluded from any farther 
practice in this court; and that their names be ſtruck out of the 
roll of attornies of this court. | 
| . | per Cur', _ James Lyne, Cl.“ 
Mr. Alexander obſerved to the court, upon reading the above 
order, that they were miſtaken in their wording of it, becauſe the 
exceptions were only to their commiſſions, and not to the being of 
the court, as is therein alleged; and prayed that the order might be 
altered accordingly, The chief juſtice ſaid, they conceived the 
exception 
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exceptions were againſt the being of the court. Both Mr, Alexander 
and Mr. Smith denied that they were, and prayed the chief juſtice 
to point to the place that contained ſuch exceptions; and further 
added, Yhat the couft might well exiſt, tho' the commiſſions of all 
the jutges were void; which the chief juſtice conſeſſed to be true: 
and therefore they prayed again, that the order in that point might 
be altered * but i, —— * 8 4 

Upon thi exXciunct Zen er's council, he. titioped the 
An council, for his — who — 5 appointed fo | 
Chambers, eſq; who pleaded Not Guilty for him to the information. 
Mr. Chambers moved, that a certain day in the next term might be 
appointed for his trial, and for a ſtruck jury; whereupon his trial w 
ordered to be on Monday the 4th of Auguſt, and the coprew 


conſider till the firſt day of the next term, whether he ſhould have a 


ſtruck jury or not, and ordered that the ſheriff ſhould'in the mean 

time, at Zenger's charge, return the freeholders booæ. 
On the 29th of July, 1735» being the firſt day of next term, 

the court were of opinion, | 

ſtruck jury. «<1! T0607 eil ' 

- Accordingly, that evening at five of the clock, ſome of his friends 

attended the clerk, for ſtriking the jury; when, to their ſurprize; 

the clerk, inſtead of producing the freeholders book, to iſtrike 


the jury out of it, in their preſence, as uſual, produced & liſt of 
forty-eight goed perſons, whom, he ſaid, he had taken out of the 


freeholders book. Zenger's friends told him, that a 

ber of theſe perſons were not freeholders; that others were x 
Lawns Fern ry and offices at the governor's pleaſure ; that 
others being of the late diſplaced magiſtrates of this city, muſt be 
ſuppoſed to have reſentment againſt the priſoner, for what he had 
priated concerning them; that others were the governor's baker, 
taylor, ſhoemaker, candle. maker, joiner, c. that there would not 
remain a jury, if they ſtruck out all the exceptionable mem; und, 

in $Þ the cuſtom, they had only a right to firiks out 12. 
But, finding no arguments could prevail with the clerk to firike 
the jury as uſual, Mr. Chambers applietl to the court, next morting. 
nd the court, 45 his motion, ordered, That the 48 ſhould b. 

Kruck ont of the freeholders book as uſual, in the preſence 


the parties, and that the clerk ſhould. hear objeRions to . 


propoſed to be of the 48, and allow of ſuch exceptions .as were 


jaſt. In purſuance of that order, a jury was that eveni "2x; 
ho he ſatſalio of doth parties. 


-. 


hat Zenger was entituled to have a 
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* A 2 court of jodicature 100 or cit province of | 


PRE S E N 1 
„The Hon, FEE De Lancey, Eſq; "chief lice. 
be Hon. Frederick Philipſe, Eſq; ſecondjuſtice, 
1 being ſeated, Zenger was brought in. 
Mr. Chambers, council for the defendant: I humbly move 
- honours that we may have juſtice done by the ſheriff, 
and that he may return the names of the Jurors in the ſame 
order they were firuck- oe 
Chief Juſtice. How is that? Are they not fo Neturte pr 

Mr. Ch. No, they are not: for ſome of the names that wete 
laſt ſet down in the panriel, are now placed firſt, 

Ch. J. Make out that, and you ſhall be righted. 

Mr. Cb. have the copy of the pannel in my hand, as the 
ors were ſtruck, and if the clerk will produce the original 
bed by Mr. Artorvey and myſelf, yon er ſee our 
complaint ãs juſt. h u 

Ch. J. Clerk, is it lo 2 Look! upon that copy : is i a rus 

of the pannel as it was ſtruck ? wo 
lerk. Yes, I believe R 


22 "Ch J. How came the names of the wc to be miſplaced in 


the panne“? 
Sheriff; I have returned the jurors in the, fatne order in which 
the et 5 them to me. 
Let the names of the j jurors be ranged i in the order 
wy 2 - ſtruck, agreeable to the —. here in court. 
hich was 5 accordingly. And the jury, whoſe names 
were as follows, were called and ſworn. 


Hermanus Rutgers, Egbert van Borſom, 
Stanly Holmes, Thomas Hunt, Foreman. 
Edward Man, Benjamin Hildreth, 

1 John Bell, Abraham Keteltas, 
Samuel Weaver, John Goelet, 
Andries Marſehalk, Hercules Wendover. 


011 © 
Mr. Attorney-general opened the information, which was as 


8 | 
_ «© New-York, ſupreme court. | 
« Of the term of January, in the eighth year of the reign 
of our ſovereign lord king George IId, &c. 
« New- Vork, fs. E it remembered, that Richard Bradley, 
B eſq; attorney- al of our ſovereign 
lord the king, for the province of New-York, who for our 
ſaid lord the king in this part proſecutes, in his own proper 
perſon comes here into the court of aur ſaid lord the king; 
and for our ſaid lord the king gives the court here to unders 
ſtand and be informed, that John Peter Zenger, late of the 
city of New-York,” Printer, (being a feditious perſon, and a 
frequent printer and publiſher of falſe news and feditious libels, 
and wickedly and maliciouſly deviſing the government of our 
faid lord the king of this his majeſty's province of News 
York, under the adminiſtration of his excellency William 
Coſby, Eſq; captain-general and governor in chief of the 
faid province, to traduce, ſcandalize and vilify ; and his ex- 
cellency the ſaid governor, and the miniſters and officers of 
our faid lord the king of and for the ſaid province to bri 
into ſuſpicion and the ill opinion of the ſubjects of our ſaid Io 
the king reſiding within the ſaid province) the twenty- eighth 
day of January, in the ſeventh year of the reign of our 
ſovereign lord George the Second, by the grace of God of 
Great-Britain, France and Ireland, king, defender of the 
faith, &c. at the city of New-York, did falfty, ſeditiouſſy 
and fcandaloufly print and publiſh, and cauſe to be printed 
and publiſhed, a certain falſe, malicious, feditious, ſcandalous 
libel, intituled, the New-York Weekly Journal, containing 
the freſheſt advices foreign and domeſtic ®; in which lib 
(of and concerning his excellency the faid governor, and the' 
miniſters and officers of our faid lord the king, of and for 
the faid province) among other things therein contained, are 
theſe words: © Your appearance in print at laſt gives a 
pleaſure to many, tho" moſt wiſh you had come fairly into the 
open field, and not appeared behind retrenchments made of 
the ſuppoſed laws againſt libelling, and of what other men 
have ſaid and done before ; theſe retrenchments, gentlemen, 
may ſoon be ſhewn to you and all men to be weak, and to 
have neither law nor reaſon for their foundation, ſo cannot 
long ſtand you in ftead: therefore, you had much better as | 
yet leave them, and come to what the people of this city and 


Us 


R — — 


Woe Palſages quoted in this information are from only wo of Zenger's news» 
Jt C province 


— 
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ꝓrc vince (the city and province of New-York meaning) think 
are the points in queſtion (to wit) They (the people of the 
city and province of New-York meaning) think, as matters 
now ſtand, that their LIBERTIES and PROPERTIES are pre- 
carious, and that SLAVERY is like to be intailed on them and 
their poſterity, if ſome paſt things be not amended, and this 
they collect from many paſt proceedings.” (Meaning many 
of the paſt proceedings of his car yay the ſaid governor, 
and of the miniſters and officers of our ſaid lord the king, of 
and for the ſaid province.) And the ſaid attorney-general of 
our ſaid lord the king, for our ſaid lord the king, likewiſe gives 
the court here to underſtand and be informed, That the ſaid John 
| Ka Zenger afterwards (to wit) the eighth day of April, in the 
| | ſeventh year of the reign of our ſaid lord the king, at the city of 
* New-York aforeſaid, did falſly, ſeditiouſly and ſcandalouſſy 
print and publiſh, and cauſe to be printed and publiſhed, ano- 
ther falſe, malicious, ſeditious, and ſcandalqus libel, intituled, 
| The New-York Weekly Journal, containing the freſheſt advices 
| | foreign and domeſtic. In which libel, (of and concerning 
the government of the province of New-York, and of and 
concerning his excellency the ſaid governor, and the miniſters 
N and officers of our ſaid lord the king, of and for the ſaid 
province) among other things therein contained, are theſe 
words, One of our neighbours (one of the inhabitants of 
New-Jerſey meaning) being in company, obſerving the 
ſtrangers (ſome of the inhabitants of New-York meaning) 
full of complaints, endeavoured to perſuade them to remove 
into Jerſey; to which it was replied, that would be leaping 
out of the frying-pan into the fire; for, ſays he, we both 
are under the ſame governor, (his excellency the ſaid governor 
meaning) and your allembly have ſhewn with a witneſs what 
is to be expected from them: one that was then moving to 
Penſilvania, (meaning one that was then removing from 
New-York, with intent to reſide at Penſilvania) to which 
place it is reported ſeveral confiderable men are removing (from 
New-York meaning) expreſſed, in terms very moving, much 
concern for the circumſtances of New-York, (the bad cir- 
cumſtances of the province and the people of New-York 
meaning) ſeemed to think them very much owing to the in- 
fluence that ſome men (whom he called tools) had in the ad- 
miniſtration, (meaning the adminiſtration of government of 
the ſaid province of New- Vork) ſaid he. was now going from 
them, and was not to be hurt by any meaſures they ſhould 
take, but could not help having ſome concern for the welfare 
of his countrymen, and ſhould be glad to hear that the 
. aſſembly 


„* 
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| 
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New- Vork) would exert themſelves as became them, by 
ſhewing that they have the intereſt. of their country more at 
heart, than the gratification of any private view of any of 
their members, or being at all affe ted by the ſmiles or frowns 
of a governor, (his excellency the ſaid governor meaning) 
both which ought equally to be deſpiſed, when the intereſt of 


their country is at ſtake, You, ſays, he, complain of the #7 


lawyers, but I think the law itſelf is at an end, WE (the 
people of the province of New-York meaning) See men's deeds 

deſtroyed, judges arbitrarily diſplaced, New courts erefted without 
conſent of the legiſlature (within the province of New-York 
meaning) by which it ſeems to me, trials by juries are taken away 


"when a governor pleaſes, (His excellency the ſaid governgr : 


meaning) Men of tnown eſtates denied their vates, contrary ta the 
received practice, the beſt expyſutor of any law: Who is then in 
that province (meaning the province of New-York) that call 
(can call meaning) any thing his own, or enjoy any liberty 
(liberty meaning) longer than thoſe in the adminiſtration 
(meaning the adminiſtration of governmeat of the ſaid province 
of New-York) will condeſcend to let them do it, for which 
reaſon I have left it, {the province of New-York meaning) 
as I believe more will.” To the great diſturbance of the 
peace of the ſaid province of New-York, to the great ſcandal 
of our ſaid lord the king, of his excellency the ſaid governor, 
and of all others concerned in the adminiſtration of the go- 
vernment of the ſaid province, and againit the peace of our 
ſovereign lord the king, his crown and dignity, &c. Where- 
pon the ſaid attorney-general of our faid lord the king, for 
our ſaid lord the king, prays the adviſement of the court here, 
in the premiſes, and the due proceſs of the law, againſt: him 
the ſaid John Peter Zenger, in this part to be done, to anſwer 
to our ſaid lord the king of and in the premiſes, &c. 

R. Bradley, attorney-general.” . 

Mr, Ch. To this information the defendant has pleaded 
not guilty, and we are ready to prove it. 

[Mr. Chambers was not pleated to favour Zenger with his 
notes, ſo that for fear of doing him injuſtice, his arguments 
cannot be ſet down. But here Mr. Chambers ſet forth very 
clearly the nature of a libel, the great allowances that ought 


to be made for what men ſpeak or write: That in all libeis 


there muſt be ſome particular perſons ſo clearly pointed out, 
that no doubt muſt remain about who is meant: That he was 


in hopes Mr. Attorney would fail in his proof, as to this point; 
C2 and 


ellergbly (meaning the general aſſembly of the province of 


Fo 
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þo cb he would go on to examine his wit- 
meſſes, Fr: | Vip + 

Then Mr. Hamilton, who, at the requeſt of ſome of Zeng. 
er's friends, was ſo kind as to come from Philadelphia to aflift 
- him on his trial, ſpoke. 

Mx. Hamilton, May it pleafe your honour ; I am con- 
cerned in this cauſe on the part of Mr. Zenger, the defendant, 
The information againſt my client was ſent me, a few days 
before I left home, with ſome inſtructions to let me know how 
far I might rely upon the truth of thoſe parts of the papers ſet 
forth in the information, and which are ſaid to be libellous, And 
tho' I am perfectly of opinion with the gentleman who has juſt 
now ſpoke, on the ſame fide with me, as to the common 
'Eourſe of proceedings, I mean in putting Mr. Attorney upon 
proving, that my client printed and publiſhed thoſe papers 
mentioned in the information ; yet I cannot think it proper 
For me (without doing violence to my own principles) to deny 
the publication cf a complaint, which I think is the right of 
every free born ſubject to make, when the matters ſo pub- 
Tiſhed can be ſupported with truth; and therefore I'Il ſave Mr. 
Attorney the trouble of examining his witneſſes to that point; 
and I do (for my client) confeſs, that he both printed and 
Publiſhed the two news-papers ſet forth in the information; 
and I hope in fo doing he has committed no crime. 

« Mr. Attorney, Then if your honour pleaſes, fince Mr, 
Hamilton has confeſſed the fact, I think our witneſſes may be 
diſcharged ; we have no further occaſion for them. 

Mr. Hamilton, If you brought them here, only to prove 
the printing and publiſhing of theſe news-papers, we have ac- 
knowledged that, and ſhall abide by it. 

[Here Zenger's journeyman and two ſons (with ſeveral 
others ſubpcena'd by Mr. Attorney, to give evidence againſt 
him) were diſcharged, and there was ſilence in the court for 
ſome time.] 8 

Mr. Ch. Juſtice. Well, Mr. Attorney, will you proceed ? 

Mr. Attorney. Indeed, Sir, as Mr. Hamilton has confeſſed 
the printing ard publiſhing theſe libels, I think the jury muſt 
find a verdict for the king ; for ſuppoſing they were true, the 
law fays that they are-not the leſs libellous tor that ; nay in- 
deed, the law ſays their being true is an aggravation of the 
crime, I 

Mr. Hamilton. Not ſo neither, Mr. Attorney, there are 
two words to that bargain. I hope it is not our bate printin 
and publiſhing a paper, that will make it a libel : you will 
have ſomething more to do, before you make my client a 
libeller ; 
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Iibeller ; for the words themſelves muſt be libellous, that is, 
« falſe, ſcandalous, and ſeditious,“ or elſe we are not guilty. 

[As Mr Attorney has not been pleaſed to favour us with his 
argument, which he read, or with the notes of it, we cannot 
take upon us to ſet down his words, but only to ſhew the 
book-caſes he cited, and the general ſcope of his argument, 
which he drew from thoſe authorities. He obſerved upon the 
excellency, as well as uſe of government, and the great regard 
and reverence, which had been conſtantly paid to it, both 
under the law and the goſpel, That by government we were 
protected in our lives, religion, and properties; and that, for 
theſe reaſons, great care had always been taken to prevent 
every thing that might tend to ſcandalize magiſtrates, and 
others concerned in the adminiſtration. of the government, 
eſpecially the ſupreme magiſtrate. And that there were many 
inftances of very ſevere judgments, and of puniſhments inflict» 
ed upon ſuch, as had attempted to bring the government into 
contempt ; by publiſhing falſe and ſcurrilous libels againſt it, 
or by ſpeaking evil and ſcandalous words of men in authority 
to the great diſturbance of the. public peace. - And to ſupport 
this, he cited, 5 Coke 121. (It ſhould be 125.) Wood's 
Inftit. 430. 2 Lilly 168. 1 Hawkins 73. 11. 6. From theſe 
books he inſiſted, that a libel was a malicious defamation of 
any perſon, expreffed either in printing or writing, figns or 
pictures, to aſperſe the reputation of one that is alive, or the 
memory of one that is dead; if he is a private man, the 
libeller deſerves a ſevere puniſhment, but if it is againſt a 
magiſtrate or other public perſon, it is a greater offence ;z for 
this concerns not only the breach of the'peace, but the ſcandal 
of the government ; for what greater ſcandal of the govern- 
ment can there be, than to have corrupt or wicked magiſtrates 
to be appointed by the king, to govern his ſubjects under him ? 
And a greater imputation to the ſtate cannot be, than to ſuffer 
ſuch corrupt men to fit in the ſacred ſeat of juſtice, or to have 
any concern in the adminiſtration of juſtice: and from the 
ſame books Mr. Attorney inſiſted, that whether the perſon 
defamed is a private man or a magiſtrate, whether living or 
dead, whether the libel is true or falſe, or if the party againſt 
whom it is made is of good or evil fame, it is nevertheleſs a 
libel: for in a ſettled ſtate of government, the party grieved 
ought to complain for every injury done him, in the ordina 
courſe of the law. And as to its publication, the law had 
| taken ſo great care of mensꝰ reputations, that if one maliciouſly 
repeats, or ſigns it, in the preſence of another, or delivers the 
libel or a copy of it over, to ſcandalize the party, he is to be 


puniſhed 


(16) 
puniſhed as a publiſher of a libel. He, ſaid it was likewiſe 
evident, that libelling was an offence againſt the law of God, 
Acts xxiii. 5. Then ſaid Paul, I wiſt not, brethren, that 
he was the high-prieſt ; for it is written, thou ſhalt not ſpeak 
evil of the ruler of the people.” 2 Pet. ii. 10. Deſpiſe 
government, preſumptuous are they, ſelf-willed, they are not 
afraid to ſpeak evil of dignities, &c.” He then inſiſted, that 
it was clear, both by the law of God and man, That it was a 
very great offence to ſpeak evil of, or to revile, thoſe in autho- 
rity over us; and that Mr. Zenger had offended in a moſt 
notorious and groſs manner, in ſcandalizing his excellency our 
governor, who is the king's immediate repreſentative, and the 
ſupreme magiſtrate of this province : for can there be an 
thing more ſcandalous ſaid of a governor than what is publiſh- 
ed in thoſe papers? Nay, not only the governor, but both 
the council and aſſembly are ſcandalized; for there it is plainly 
ſaid, That “ As matters now ſtand, their liberties and pro- 
perties are precarious, and that ſlavery is like to be entailed 
on them and their poſterity.” And then again Mr. Zenger 
 fays, The aſſembly ought to deſpiſe the ſmiles or frowns of 
a governor; That he thinks the law is at an end : That we 
ſee Mens' deeds deſtroyed, judges arbitrarily diſplaced, new 
courts erected without conſent of the legiſlature ; And that it 
ſeems trials by juries are taken away when a governor pleaſes ; 
That none can call any thing their own, longer than thoſe in 
the adminiſtration will condeſcend to let them do it.” — And 
Mr. Attorney added, that he did not know what could be ſaid 
in defence of a man, who had ſo notoriouſly ſcandalized the 
governor and principal magiſtrates and officers of the goyern- 
ment, by charging them with depriving the people of their 
rights and liberties, and taking away trial by juries, and in 
ſhort, putting an end to the law itſelf.—If this was not a 
libel, he ſaid, he did not know what was one. Such perſons 
as will take thoſe liberties with governors and magiſtrates, he 
thought ought to ſuffer, for ſtirring up ſedition and diſcontent 
among the people. And concluded by ſaying, That the govern- 
ment had been very much traduced and expoſed by Mr, Zeng- 
er, before he was taken notice of: That at laſt it was the opi- 
nion of the governor and council, that he ought not to be 
ſuffered to go on to diſturb the peace of the government, by 
publiſhing ſuch libels againſt the governor and the chief per- 
ſons in the government; and therefore they bad directed this 
prolecution, to put a ſtop to this ſcandalous and wicked prac- 
tice, of Jibeiling and defaming his majeſty's government and 
diſturbing his majeſty's peace.) 

4 Mr, 
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Mr. Chambers then ſummed up to the jury, obſerving, with 
great ſtrength of reaſon, on Mr. Attorney's defect of proof, 
that the papers in the information were falſe, malicious, or 
ſeditious, which was incumbent on him to prove to the jury, 
and without which they could not on their oaths ſay, That 
they were ſo, as charged. | 

Mr. Hamilton. May it pleaſe your honour; I agree with 
Mr. Attorney, that government is a ſacred thing; but I differ. 
very widely from him when he would inſinuate, that the juſt 
complaints of a number of men, who ſuffer under a bad admi- 
niſtration, is libelling that adminiſtration. Had I believed 
that to be law, I ſhould not have given the court the trouble 
of hearing any thing I could ſay in this cauſe. I own, when I 
read the information, I had not the art to find out (without 
the help of Mr. Attorney's inuendos) that the governor was 
the perſon meant in every period of that news- paper; and 1 
was inclined to believe, that they were wrote by ſome, who, 
from an extraordinary zeal for liberty, had miſconſtrued the 
conduct of ſome perſons in authority into crimes; and that 
Mr. Attorney, from his too great zeal for power, had exhi- 
bited this information, to correct the indiſcretion of my client; 
and at the ſame time, to ſhew his ſuperiors the great concern 


he had, leſt 8 be treated with any undue freedom. 


But from what Mr. Attorney has juſt now ſaid, to wit, That 
this proſecution was directed by the governor and council; 
and from the extraordinary appearance of people of all condi- 
tions, which I obſerve in court upon this occaſion, I have 
reaſon to think, that thoſe in the adminiſtration have by this 
proſecution ſomething more in view, and that the people be- 
lieve they have a good deal more at ſtake, than I apprehend : 
and therefore, as it is become my duty, to be both plain and 
particular in this cauſe, I beg leave to beſpeak the patience of 
the court, the 
I was in hopes, as that terrible court, where thoſe dreadful 
judgments were given, and that law eſtabliſhed, which Mr. 
Attorney has produced for authorities to ſupport this cauſe, was 
long ago laid aſide, as the moſt dangerous court to the liberties 
of the people of England, that ever was known in that king- 
dom; that Mr. Attorney, knowing this, would not have 
attempted to ſet up a ftar-chamber here, nor to make their 
judgments a precedent to us: for it is well known, that what 
would have been judged treaſon in thoſe days for a man to 
ſpeak, I think has fince not only been pradiſed as lawful; but 
the contrary doctrine has been held to be law. © 1 - 


On) 
In Brewſter's caſe, for printing, That the fu might 
defend their rights and liberties by arms, in cafe the king 
ſhould go about to deſtroy them, he was told by the chief- 
juſtice, that it was a great mercy he was not proceeded againſt 
for his life; for that to ſay, the king could be reſiſted by arms 
in any caſe whatſoever, was expreſs treaſon. And yet we fee, 
fince that time, Dr. Sacheverel was ſentenced in the higheſt 
court of Great-Britain, for ſaying, That ſuch a reſiſtance was 
not lawful. Beſides, as times have made very great changes in 
the laws of England, ſo, in my opinion, there are many good 
reaſons that places ſhould do ſo too. ; : 

Is it not ſurpriſing to ſee a ſubject, upon his receiving a 
commiſſion from the king to be a governor of a colony in Ame- 
rica, immediately imagining bimſelf to be veſted with all the 
prerogatives belonging to the ſacred perſon of his prince? and, 
which is yet more aſtoniſhing, to ſee that a people can be fo 
wild as to allow of and acknowledge thoſe prerogatives and ex- 
emptions, even to their own deſtruction? Is it fo hard a mat- 
ter to diſtinguiſh between the majeſty of our ſovereign, and the 
power of a governor of the plantations? Is not this making 
very free with our prince, to apply that regard, obedience and 
allegiance to a ſubject which is due only to our ſovereign ? 
And yet in all the caſes which Mr. Attorney has cited, to ſhew 
the duty and obedience we owe to the ſupreme magiſtrate, it 
is the king which is there meant and underſtood, though Mr. 
Attorney 1s pleaſed to urge them as authorities to prove the hei- 
* houſneſs of Mr. Zenger's offence againſt the governor of New- 
York. The. ſeveral plantations are compared to ſo many large 
corporations, and perhaps not improperly ; and can any one 
give an inſtance, that the mayor, or head of a corporation, ever 
put inaclaim to the ſacred rights of majeſty ? Let us not (while 
we are pretending to pay a great regard to our prince and his 
peace) make bold to transfer that allegiance to a ſubject, which 
we owe to our king only. What ſtrange doctrine is it, to 
* every thing for law here which is ſo in England! I be- 
ieve we ſhould not think it a favour, at preſent at leaſt, to 
eſtabliſh this practice. In England fo great a regard and reve- 
rence is had to the judges “, that, if any man ſtrikes another in 
Weſtminſter-Hall, while the judges are fitting, he ſhall loſe 
his right-band, and forfeit” his land and goods, for ſo doing. 
And tho' the judges here claim all the powers and authorities 
within this government, that a court of King's-bench has in 
England; yet I believe Mr. Attorney will ſcarcely ſay, that 
ſuch a puniſhment could be legally inflicted on a man for com- 
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mitting ſuch: an offence, in the preſence of the Judges fitting in 
any court within the province of New-York. The reaſon is 
obvious ;; a quarrel or riot in New-York cannot poſſibly be at- 
tended with thoſe dangerous conſequences that it might in 
Weſtminſter-hall ; nor (I hope) will it be alledged, that any 
miſbehaviour to a governor in the plantations will, or ever 
ought to be, judged of or puniſhed, as a like undutifulneſs 
would be to our ſovereign. From all which, I hope Mr. At- 
torney will not think, it proper to apply his law-caſes (to ſup- 
port the cauſe of his governor) which have only been judged 
where the king's ſafety or honour was concerned, It will not 
be denied, but that a freeholder in the province of New-York. 
has as good a right to the ſole and ſeparate uſe of his lands, as 
a freeholder in England, who has a right to bring an action of 
treſpaſs againſt his neighbour, for ſuffering his horſe or cow to 
come and feed upon his lands or eat his corn, whether incloſed 
or not incloſed ; and yet I believe it would be looked upon as 
a ſttange attempt, for one man here to bring an action againſt 
another, whoſe cattle and horſes feed upon his grounds not in- 
cloſed, or indeed for eating and treading down his corn, if that 
were not incloſed. Numberleſs are the inſtances of this kind 
that might be given, to ſhew, that what is good law at one 
time and in one place, is not fo at another time and in another 
place; ſo that I think, the law ſeems to expect, that in theſe 
parts of tHe world men ſhould take care, by à good fence, ta 
preſerye their property from the injury of unruly beaſts: and 
perhaps there may be as good reaſon why men ſhould take the 
fame care, to make an honeſt and upright conduct a fence and . 
ſecurity againſt the injury of unruly tongues. 

Mr. Attorney. I don't know what the gentleman means, 
by comparing caſes of freeholders in England with the f.eehgld- 
ers here. What has this caſe to do with actions of treſpaſs, or 
men's fencing their grounds? The caſe before the court is, 
whether Mr. Zenger is guilty of libelling his excellency the 
governor of New-York, and indeed the whole adminiſtration 
of the government? Mr. Hamilton has confeſſed the printing 
and publiſhing; and I think nothing is plainer, than that the 
words in the information are ſcandalous, and tend to ſedition, 
and to diſquiet the minds of the people of this province: and if 
ſuch papers are not libels, I think it may be faid, there can be 
no ſuch thing as a libel. | EN | 

Mr. Hamilton. May it pleaſe your honour, I cannot agree 
with Mr, Attorney: for though I freely acknowledge, that 
there are ſuch things as libels, yet I muſt inſiſt at the ſame time 
that what my client is charged with is not a libel: and I ob- 
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ſerved juſt now, that Mr. Attorney, in defining a libel, made 
uſe of the words, ſcandalous, ſeditious, and tend to difquiet 
the people; but (whether with deſign or not I will not ſay) he 


. omitted the word falſe. 


Mr. Attorney. I think I did not omit the word falſe : but 
it has been ſaid already, that it may be a libel, notwithſtanding 
it may be true. . | 

Mr. Hamilton. In this I muſt ſtill differ with Mr. Attorney; 
for I depend upon it, we are to be tried upon this information 
now before the court and jury, and to which we have pleaded 
not guilty ; and by it we are charged with printing and pub- 
liſhing a certain falſe, malicious, ſeditious and ſcandalous libel. 
This word Falſe muſt have ſome meaning, or elſe how came it 
there? I hope Mr. Attorney will not ſay, he put it there by 
chance, and I am of opinion his information would not be 
without it. But to ſhew that it is the principal thing which, 
in my opinion, makes a libel, I put the caſe, the information 
had been for printing and publiſhing a certain true libel, would 
that be the ſame thing? or could 3 ſupport ſuch 
an information by any precedent in the Engliſh law? No; 
the falſnood makes the ſcandal, and both make the libel. And 
to ſhe the court that I am in good earneſt, and to ſave the 
court's time, and Mr. Attorney's trouble, I will agree, that if 
he can prove the facts charged upon us, to be falſe, II own 
them to be ſcandalous, ſeditious, and a libel. So the work 
ſeems now to be pretty much ſhortened, and Mr. Attorney has 
now only to prove the words falſe, in order to make us gwlty. 
MI. Attorney. We have nothing to prove; you have con- 
feſſed the printing and publiſhing ; but if it was neceſſary (as 
J infift it is not) how can we prove a negative? But I hope 
ſome regard will be had to the authorities that have been pro- 
duced ; and that ſuppoſing all the words to be true, yet that 
will not help them. Chief-juftice Holt, in bis charge to the 

ry, in the caſe of Tutchin, made no diſtinction, whether 

utchin's papers were true or falſe; and as chief-juſtice Holt 
has made no diſtinction in that caſe, ſo none ought to be made 
here; nor can it be ſhewn in all that caſe, there was any queſ- 
tion made about their being falſe or true. 

Mr. Hamilton. I did expect to hear that a negative cannot 
be proved ; but every body knows there are many exceptions 
to that general rule; for if a man is charged with killing ano- 
ther, or ſtealing his neighbour's horſe ; if Ne is innocent in the 
one caſe, he may prove the man, ſaid to be killed, to be really 
alive; and the horſe, ſaid to be ſtolen, never to have been out 
of his maſter's ſtable, c. and this I think is proving a ty 
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But we will ſave Mr. Ait the trouble of proving a nega- 
9 and take the onus pro upon ourſelves, and prove thoſe 
very papers that are called libels to be true. | 
Me. Ch. Juſtice. You cannot be admitted, Mr. Hamilton, 
to give the truth of a libel in evidence; a libel is not to be 
juſtified; for it is nevertheleſs a libel that it is true. 

Mr. Hamilton. I am ſorry the court has fo ſoon reſolved on 
that piece of law; I expected firſt to have been heard to that 
point, I have not, in all my reading, met with an authority 
that ſays, we cannot be admitted to give the truth in evidence, 
upon an information for a libel. 

2 Ch. Juſtice. The law is clear, That you cannot juſtify 
a libel. | 

Mr. Hamilton, I own that, may it pleaſe your honour, to 
beſo; but, with ſubmiſſion, I underſtand the word (Juſtify) 
there, to be a juſtification by plea, as it is in the caſe upon an 
indictment for murder, or an aſſault and battery; there the pri- 
ſoner cannot juftify, but plead not guilty : yet it will not be 
denied but he may be, and always is, admitted to give the truth 
of the fact, or any other matter, in evidence, which goes to his 
acquittal ; as in murder he may prove it wasſin defence of his 
life, his houſe, &c. and ia aſſault and battery, he may give in 
evidence that the other party ſtruck firſt, and in both caſes he 
will be acquitted. And in this ſenſe I underſtand the word 
Juſtify, when applied to the caſe before the court. 

Mr. Ch. Juſtice. I pray ſhew that you can give the truth 
of a libel in evidence. 

Mr. Hamilton. I am ready, both from what I underſtand 
to be the authorities in the caſe, and from the reaſon of the 
thing, to ſhew that we may lawfully do ſo. But here I beg 
leaye to obſerve, That informations for libels is a child, if not 
dorn, yet nurſed and brought up to full maturity, in the court 
of Star- chamber. | 
Mr. Ch. Juſtice. Mr. Hamilton you'll find yourſelf miſ- 
taken ; for in Coke's Inſtitutes you'll find informations for li- 
bels, long before the court of Star- chamber. 

Mr. Hamilton. I thank your honour; that is an authority 
I did propoſe to ſpeak to by-and-by : but as you have men- 


_ tioned it, I'll read that authority now. I think it is in 3 Cc. 


Inft. under title Libel ; it is the caſe of John de North- 
ampton, for a letter wrote to Robert de Ferrers, one of the 
king's privy-council t, concerning Sir William Scot, chief 
Juſtice, and his fellows ; but it does not appear to have been 
upon information: and I have good grounds to ſay it was upon 
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indictment, as was the caſe of Adam de Ravenſworth, Juſt 
mentioned before by lord Coke under the ſame title; and 1 
think there cannot be a greater, at leaſt a plainer, authority for 
us, than the judgment in the caſe of [ohn de Northampton, 
which my lord has ſet down at large. Ft quia predittus Fohan- 
nes cognovit dictum literam per fe ſeriptom Roberto de Ferrers, qui 
e de concilio regis, qua litera continet in ſe nullam veritatem, Cc. 
Now, Sir, by this judgment it appears the libellous words were 
utterly falſe, and there the falſhood was the crime, and is the 
round of that judgment: and is not that what we contend for? 
Do not we inſiſt, that the faiſhood makes the ſcandal, and both 
make the libel? And how ſhall it be known, whether the 
words are libellous ; that is, true or falſe, but by admitting us 
to prove them true, ſince Mr. Attorney will not undertake to 
prove them falſe? Beſides, is it not againſt common ſenſe, 
that a man ſhould be puniſhed in the ſame degree for a true li. 
bel (if any ſuch thing could be) as for a falſe one? I know 
it is ſaid, That truth makes a libel the more provoking, and 
therefore the offence is the greater, and conſequently the judg- 
ment ſhould be the heavier.” Well, ſuppoſe it were ſo, and 
let us agree for once, That “ truth is a greater fin than falſe- 
hood; yet, as the offences are not equal, and as the puniſh- 
ment is arbitrary, that is, according as the. judges in their diſ- 
cretion ſhall direct to be inflicted ; is it not abſolutely. neceſſary 
that they ſhould know, whether the libel is true or falſe, that 
they may by that means be able to proportion the puniſhment ? 
For, would it not be a ſad caſe, if the judges, for want of a due 
information, ſhould chance to give as ſevere a judgment againſt 
a man for writing or publiſhing a lie, as for writing or publiſh- 
Ing a truth? And yet this (with ſubmiſſion) as monſtrous and 
Tidiculous as it may ſeem to be, is the natural conſequence of 
Mr. Attorney's doctrine, That “ truth makes a worſe libel 
than falſhood, and muſt-follow from his not proving our pa- 
pers to be falſe, or not. ſuffering us to prove them to-be true, 
But this is only reaſoning upon the caſe ; and I will now pro- 
ceed to ſhew, what, in my opinion, will be ſufficient to induce 
the court, to allow us to prove the truth of the words, which in 
the information are called libellous. And firſt, I think there 
cannot be a greater authority for us, than the judgment ] juſt 
now mentioned, in the caſe of John de Northampton ; and 
that was in early times, and before the Star- chamber eame to its 
fulneſs of power and wickedneſs. In that judgment, as J ob- 
ſerved, the falſhood of the letter which was wrote, is aſſigned 
as the very ground of the ſentence: and agreeable to this it was 
urged 


SS 023) 
urged by Sir. Robert Sawyer“, in the Trial of the Seven Bi- 
ſhops, That the falſity, the malice, and ſedition of the writ- 
ing, were all facts to be proved. But here it may be ſaid, 
Sir Robert was one of the biſhop's council, and his argument 
is not to be allowed for law: but I offer it only to ſhew, that 
ye are not the firſt who have inſiſted, that to make a writing a 

libel it muſt be falſe. And if the argument of a council muſt 
have no weight, I hope there will be more regard ſhewn to the 

opinion of a judge; and therefore I mention the words of juſtice 
Powel in the ſame trial, where he ſays (of the petition of the 
biſhops, which was called a libel, and upon which they were 
proſecuted by information) That, . To make it a libel, it 
muſt be falſe and malicious, and tend to fedition;” and de- 
clared, „ As he ſaw no falſhood or malice in it, he was of opi- 
nion, that it was no libel.” Now I ſhould think this opinion 
alone, in the caſe of the king, and in a caſe which the king had 
ſo much at heart, and which to this day has never been con- 
tradicted, might be a ſufficient authority, to entitle us to the 
liberty of proving the truth of the papers, which inthe infor- 
mation are called falſe, malicious, ſeditious and ſcandalous: If 
it be objected, That the opinions of the other three judges 
were againſt, him; I anſwer, That the cenſures the judgments 
of theſe men have undergone, and the approbation juſtice Pow- 
el's opinion, his judgment and conduct upon that trial has met 
with, and the honour he gained to himſelf, for dating to ſpeak 
truth at ſuch a time, upon ſuch an occaſion, and in the reign 
of ſuch a king, are more than ſufficient, in my humble opi- 
nion, to warrant our inſiſting on his judgment, as a full autho- 
rity to our purpoſe; and it will lie upon Mr. Attorney to ſhew, 
that this opinion has, ſince that time, been denied to be law; 
or that juſtice Powel, who delivered it, has ever been con- 
demaed or blamed for it in any law-book extant at this day; 
and this I will venture to ſay Mr. Attorney cannot do. But to 

make this point yet more clear, if any thing can be clearer, I 
will on our part proceed and ſhew, that in the caſe of Sir Sa- 

muel Barnadiſton, his council, notwithſtanding he ſtood before 

one of the greateſt monſters that ever preſided in an Engliſh 
court (judge Jefferies) inſiſted on the want of proof to the 

malice and ſeditious intent of the author of what was called a 
libel, And in the caſe of Tutchin, which ſeems to be Mr. 
Attorney's chief authority, that caſe is againſt him ; for he was 

upon bis trial put upon ſhewing the truth of his papers, but 

did not, at leaſt the priſoner was aſked, by the king's council, 
+ State Trials, vol, iv. 
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1 whether he would ſay they were true? And as he never 


pretended, that they were true, the chief-juſtice was not to ſay 


ſo. But the point will ſtill be-clearer on our ſide from Fuller's 
caſe, for falſly and wickedly cauſing to be printed a falſe and 
ſcandalous libel, in which (amongſt other things) were con- 
tained theſe words: * Mr. Jones has alſo made oath, That 
he paid 50001. more by the late king's order, to ſeveral perſons 
in places of truſ:, that they might complete my ruin, and in- 
validate me for ever. Nor is this all; for the ſaid Mr. Jones 
will prove, by undeniable witneſs and demonſtration, that he 
has Gdkribated more than 180,000 l. in eight years laſt paſt, by 
the French king's order, to perſons in public truſt in this king- 
dom.” Here you fee is a ſcandalous and infamous charge 
againſt the late king; here is a charge, no leſs than high-trea- 


don, againſt the men in public truſt, for receiving money of the 


French king, then in actual war with the crown of Great- 
Britain; and yet the court were far from bearing him down 


with Star- chamber doctrine; to wit, That it was no matter, 


whether what he ſaid was true or falſe: no; on the contrary, 
lord- chief · juſtice Holt aſks Fuller, Can you make it appear 
they are true? Have you any witneſſes? You might have 
had. ſubpoenas for your witneſſes againſt this day. If you take 


upon you to write ſuch things as you are charged with, it lies 


upon you to prove them true, at your peril. If you have an 
witneſſes, I will hear them. How came you to write thoſe 
books which are not true? If you have any witneſſes, pro- 
duce them. If you can offer any matter to prove what you 
have wrote, let us hear it.” Thus ſaid, and thus did, that 
great man lord chief-juſtice Holt, upon a trial of the like kind 
with ours; and the rule laid down by him in this caſe is, 
4 That he who will take upon him to write things, it lies up- 
on him to prove them at his peril.” Now, Sir, we have ac- 
knowledged the printing and publiſhing of thoſe papers, fet 
forth in the information, and (with the leave of the court) 
agreeable to the rule laid down by 1 Holt, we are 
ready to prove them to be true, at our peril. 

Mr. Ch. Juſtice. Let us ſee the book. 

[Here the court had the caſe under conſideration a conſider- 

able time, and every one was filent. ] 

Mr. Ch. Juſtice. Mr. Attorney, you have heard what Mr. 
Hamilton has ſaid, and the caſes he has cited, for having his 
witneſſes examined, to prove the truth of the ſeveral facts con- 
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tained . papers ſet forth in the information. What do you 
ſay to it 11 4 den e e 
Mr. Atto » The law, In 0 nion, 18 V clear 
they ai. vey to juſtify «libel; for, ND 
ties I have already read to the court, it is not the leſs a libel 
becauſe-it is true. I think I need not trouble the court with 
reading the caſes over again: the thing ſeems to be very plain, 
and I fobmit it to the court. 1 
Mr. Ch. Juſtice. Mr. Hamilton, the court is of opinion, 
you ought not to be permitted to prove the facts in the papets: 
thefe are the words of the book, It is far from being a juſtifi- 
cation of a libel, that the contents thereof is true, or that the 
perſon upon whom it is made had a bad reputation, fince the 
greater appearance there is of truth in any malicious invective, 
ſo much the more provoking it is.” et 
Mr. Hamilton. Theſe are Star- chamber caſes, and I was in 
hopes, that practice had been dead with the court. | 
Mr. Ch. Juſtice. Mr. Hamilton, the court have delivered 
their opinion, and we expect you will uſe us with good man- 
ners; you are not to be permitted to argue againſt the opinion 
of the court. 

Mr. Hamilton. Wich ſubmiffion, I have ſeen the practice 
in very great courts, and never heard it deemed unmannerly to 


Mr. Ch. Juſtice. After the court have declared their opi- 
nion, it is not good manners to inſiſt upon a point, in which 
you are over-ruled. | 
Mr. Hamilton. I will ſay no more at this time; the court 
I ſee is againſt us in this point; and that I hope I may be al- 
lowed to ſay. 

Mr. Ch. Juſtice. Uſe the court with good manners, and you 
ſhall be allowed all the liberty you can reaſonably deſire. 
Mr. Hamilton. I thank your honour. Then, gentlemen of 
the jury, it is to you we muſt now appeal; for witneſſes to the 
truth of the facts we have offered, and are denied the liberty to 
prove; and let it not ſeem ſtrange, that I apply myſelf to you 
in this manner; I am warranted ſo to do both by law and rea- 
fon. The law ſuppoſes you to be ſummoned, out of the neigh- 
bourhood where the fact is alledged to be committed; and the 
reaſon of your being taken out of the neighbourhood is, becauſe 
you are ſuppoſed to have the beſt knowledge of the fact that is 
to be tried, And were you to find a verdict againſt my client, 
you muſt take upon you to ſay, the papers referred to in the 
information, and which we acknowledge we printed and pub- 
liſhed, are falſe, ſcandalous, and feditious ; but of this I os 
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bave no apprehenfion. You ate citizens of New-York; ydit 
are really what the law ſuppoſes you to be, honeſt and lawful 
men; and; according to my brief, the facts which we offer to 
prove were not committed in a corner; they are notoriouſly 
known to be true; and therefore in your juſtice lies our ſafety, 
And as we are denied the liberty of giving evidence, to prove 
the truth of what we have publiſhed, I will beg leave to lay it 
down as a ſtanding rule in ſuch caſes, That the ſuppreſſing of 
evidence ought always to be taken for the ſtrongeſt evidence: 
and I hope it will have that weigbt with you. But fince we 
are not admitted to examine our witneſſes, I will endeavour to 
ſhorten the diſpute with Mr. Attorney, and to that end, I de- 
_ fire he would favour us with ſome ſtandard definition of a libel, 
by which it may be certainly known, whether a writing be a 
libel, yea or not. 

Mr. Attorney. The books, I think, have given a very full 
definition of a libel z they fay + it is, In a ftrict ſenſe, taken for 
a malicious defamation, expreſſed either in writing or printing, 
and tending either to blacken the memory of one who is dead, 
or the reputation of one who is alive, and to expoſe him tv 
public hatred, contempt, or ridicule. F. 2. But it is ſaid, 
That in a larger ſenſe the notion of a libel may be applied to 
any defamation whatſoever, expreſſed either by ſigns or pic- 
tures ; as by fixing up a gallows againſt a man's door, or by 
painting him in a ſhameful and ignominious manner. F. 3. 
And fince the chief cauſe for which the law ſo ſeverely puniſhes 
all offences of this nature, is the direct tendency of them to a 
breach of public peace, by provoking the parties injured, their 
friends and families, to acts of revenge, which it would be im- 
poſſible to reſtrain by the ſevereſt laws, were there no redreſs 
from public juſtice for injuries of this kind, which of all others 
are moſt ſenſibly felt; and fince the plain meaning of ſuch ſcan- 
dal, as is expreſſed by ſigns or pictures, is as obvious to com- 
mon ſenſe, and as eaſily underſtood by every common capacity, 
and altogether as provoking as that which is expreſſed by writing 
or printing, why ſhould it not be equally criminal? 5. 4. And 
from the ſame ground it ſeemeth alſo clearly to follow, That ſuch 
ſcandal as is expreſſed in a ſcoffing and ironical manner, makes 
a writing as properly a libel, as that which is expreſſed in di - 
rect terms; as where a writing, in a taunting manner reckon- 
ing up ſeveral acts of public charity done by one, ſays, You will 
not play the Jew, nor the hypocrite, and ſo goes on in a ſtrain 
of ridicule to inſinuate, that what he did was owing to his 
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vain- glory; or where a writing, pretending to recommend to 
one the characters of ſeveral great men for his imitation, inſtead 
of taking notice of what they are generally eſteemed famous 
for, pitched on ſuch qualities only which their enemies charge 
them with the want of, as by propofihg ſuch a one to be imi- 
tated for his courage, who is known to be a great ſtateſman, 
but no ſoldier ; and another to be imitated for his learning, 
| who is known to be a great general, but no ſcholar, &c. "which 
kind of writing is as well underſtood to mean only to upbraid 
the parties with the want of theſe qualities, às if it had directly 
and expreſly done ſo, 2 
Mr. Hamilton. Ay, Mr. Attorney; but what certain 
ſtandard-rule have the books laid down, by which we can cer- 
tainly know, whether the words or the ſigns are malicious? 
Whether they are defamatory ? Whether they tend to tlie 
breach of the peace ; and are a ſufficient ground to provoke a 
man, his family, or friends, to acts of revenge, eſpecially thoſe 
of the ironical fort of words? And what rule have you to know 
when I write ironically ? I think it would be hard, when I ſay, 
ſuch a man is a very worthy, honeſt gentleman, aad of fine un- 
derſtanding, that therefore I meant he was a knave or a fool. 
Mr. Attorney. I think the books are very full; it is ſaid, in 
1 Hawk. p. 193, juſt now read, That ſuch ſcandal as is ex- 
preſſed in a ſcoffing and ironical manner, makes a writing as 
properly a libel, as that which is expreſſed in direct terms; as 
where a writing, in a taunting manner ſays, reckoning up ſe- 
veral acts of charity done by one, ſays, You will not play the 
Jew or the hypocrite ; and fo goes on to infinuate, that what 
he did was owing to his vain-glory, &c. Which kind of writ» 
ing is as well underſtood to mean only to upbraid the parties 
with the want of theſe qualities, as if it had directly and ex- 
preſly done ſo.“ I think nothing can be plainer or more full 
than theſe words. | | 
Mr. Hamilton. I agree the words are very plain, and I ſhall - 
not ſcruple to allow (when we are agreed that the words are 
falſe and ſcandalous, and were ſpoken in an ironical and ſcoffing 
manner, &c.) that they are really libellous; but here ſtill oc- 
curs the uncertainty, which makes the difficulty to know, what 
words are ſcandalous, and what not ; for you ys they may 
be ſcandalous, true or falſe : beſides, how fhall we know 
whether the words were ſpoke in a ſcoffing and ironical man- 
ner, or ſeriouſly? Or how can you know, whether the man 
did not think as he wrote? For, by your rule, if he did, it is 
no irony, and conſequently no libel. But, under favour, Mr. 
Attorney, I think the ſame and the ſame 3 
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ſhew us the only rule by which all theſe things are to be 
known. The words are theſe ; <* Which kind of writing is 
as well underſtood to mean only to upbraid the parties with the 
want of theſe qualities, as if they had directly and expreſly 
done ſo.” Here it is plain, the words are ſcandalous, ſcofling, 
and ironical, only as they are underſtood: I know no rule laid 
down in the books but this; I mean, as the words are un- 
der ſtood. | 
r. Ch. Juſtice. Mr. Hamilton, do you think it fo hard 
to know when words are ironical, or ſpoke in a ſcoffing 
manner. | | 3 7 | 

Mr. Hamilton. I own it may be known; but I inſiſt, the 
only rule to know is, as I do or can underſtand them; I have 
no other rule to go by, but as I underſtand them. 

Mr. Ch. Juſtice. That is certain. All words are libellous 
or not, as they are underſtood. Thoſe who are to judge of 
the words, muſt judge whether they are ſcandalous or ironical, 
tend to the breach of the peace, or are ſeditious: there can be 
no doubt of it, 

Mr. Hamilton. I thank your honour; I am glad to find 
the court of this opinion. Then it follows that thoſe twelve 
men muſt underſtand the words in the information to be ſean- 
dalous, that is to ſay, falſe; for I think it is not pretended 
they are of the ironical fort; and when they underſtand the 
words to be ſo, they will ſay we are guilty of publiſhing a 
falſe libel, and not otherwiſe, 

. Mr. Ch. Juſtice. No, Mr. Hamilton; the jury may find 
that Zenger printed and publiſhed thoſe papers, and leave it 
to the court to judge whether they are libellous ; you know 
this is very common; it is in the nature of a ſpecial verdict, 
where the jury leave the matter of law to the court. 
Mr. Hamilton. I know, may it pleaſe your honour, the 
jury may do fo; but I do likewiſe know, they may do other- 
wiſe. I know they have a right beyond all diſpute, to deter- 
mine both the law and the fact, and where they do not doubt 
of the law, they ought to do ſo. This of leaving it to the 
judgment of the court, whether the words are libellous or not, 
in effect renders juries uſeleſs (to ſay no worſe) in many caſes; 
but this I ſhall have occaſion to ſpeak to by-and-by ; and [ 
will, with the court's leave, CLE to examine the inconve- 
niences that muſt inevitably ariſe from the doctrines Mr. 
Attorney has laid down; and I obſerve, in ſupport of this pro- 
ſecution, he has frequently repeated the words taken from the 
caſe of Libel, Famoſus, in 5 Co. This is indeed the leading caſe, 
and to which almoſt all the other caſes upon the ſubject of _ 
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do refer; and I muſt inſiſt upon ſaying, That according as 
this caſe ſeems to be underſtood by the court and Mr, Attor-- 
ney, it is not law at this day: for though I own it to be baſe 
and unworthy to ſcandalize any man, nay 1 think it is even 
villainous to ſcandalize a perſon of public character, and I 
will go ſo far into Mr. Attorney's doctrine, as to agree, that 
if the faults, miſtakes, nay even the yices of ſuch a perſon be 
private and perſonal, and do not affect the peace of the public, 
or the liberty or property of our neighbour, it is unmanly and 
unmannerly to expoſe them either by word or writing. But when 
a ruler of a-people brings his perſonal failings, but much more 
his vices, into his adminiſtration, and the people find themſelves 
affected by them, either in their liberties or properties, that will 
alter the caſe mightily, and all the high things that are ſaid in 
favour of rulers, and of dignities, and upon the fide of power, 
will not be able to ſtop people's mouths when they feel them- 
ſelves. oppreſſed, I mean in a free government. It is true in 
times paſt it was a crime to ſpeak truth, and in that terrible 
court of ſtar- chamber, many worthy and brave men ſuffered 
for ſo doing ; and yet even in that court, and in thoſe bad 
times, a great and good man durſt ſay, what I hope will not 
be taken amiſs of me to fay in this place, to wit, „The prac- 
tice of informations for libels, is a ſword in the hands of a 
wicked king, and an arrand coward, to cut down and deſtroy 
the innocent; the one cannot, becauſe of his high ſtation, 
and the other dares not, becauſe of his want of courage, re- 
venge himſelf in another manner,” 

r. Attorney. Pray, Mr. Hamilton, have a care what 
* ſay, do not go too far neither; I do not like thoſe 
iberties. 

Mr. Hamilton. Sure, Mr. Attorney, you won't make an 
applications; all men agree, that we are governed by the beff 
of kings, and I cannot ſee the meaning of Mr. Attorney's 
caution : my well-known principles, and the ſenſe I bave of 
the bleſſings we enjoy under his preſent majeſty, makes it im- 
poſſible for me to err, and 1 hope, even to be ſuſpected, in 
that point of duty to my king. May it pleaſe your honour, 1 
was ſaying, That notwithſtanding all the duty and reverence 
claimed by Mr. Attorney to men in authority, they are not 
exempt from obſerving the rules of common juſtice, either in 
their private or public capacities ; the laws of our mother- 
country know no exemption. It is true, men in power are 

harder to be come at for wrongs they do, either to a private 
perſon or to the public ; eſpecially a governor in the planta- 
tions, where they inſiſt * an exemption from anſwering 
. =" com- 
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complaints of any kind in their own government. We are 
indeed told, and it is true they are obliged to anſwer a ſuit in 
the king's courts at Weſtminſter,. for a wrong done to any 
perſon here; but do we not know how impracticable this is to 
moſt men among us, to leave their families (who depend upon 
their Jabour and care for their livelihood) and carry evidences 
to Britain, and at a great, nay a far greater expence than almoſt 
any of us are able to bear, only to proſecute a governor for an 
injury done here. But when the oppreflion is general, there is 
no remedy even that way: however, our conſtitution has 
(bleſſed be God) given us an opportunity, if not to have ſuch 
wrongs redreſſed, yet by our prudence and reſolution we may 

in a great meaſure prevent the committing of ſuch wrongs, b 

making a governor ſenſible that it is his intereſt to be ju 
to thoſe under his care; for ſuch is the ſenſe that men in 
eneral (I mean freemen ) have of common juſtice, that 
when they come to know, that a chief magiſtrate abuſes 
the power with which he is truſted, for the good of the 
people, and is attempting to turn that very power againſt 
the innocent, whether of high or low degree; I ſay, man- 

kind in general ſeldom fai} to interpoſe, and, as far as th 
can, prevent the deſtruction of their fellow- ſubjects. And has 
it not often been ſeen (and I hope it will always be ſcen) 
that when the repreſentatives of a free people are, b juſt re- 
reſentations or remonſtrances, made ſenſible of the fafferings 
of their fellow ſubjects, by the abuſe of power in the hands of a 
governor, chey have declared (and loudly too) that they were 
nat obliged by any law to ſupport a governor who goes about 
to deſtroy 2 province or colony, or their privileges, which by 
his majeſty he was appointed, and by the law he is bound, to 
prote& and encourage. But I pray it may be conſidered of 
what uſe is this mighty privilege, if every man that ſuffers 
mult be ſilent? And if a man muſt be taken up as a libeller 
for telling his ſufferings to his neighbour ? I know it may be 
anſwered, Have you not a legiſlature? Have you not a houſe 
of repreſentatives to whom you may complain? And to this 
I anſwer, we have. But what then? Is an aſſembly to be 
troubled with every injury done by a governor ? Or are they to 
hear of nothing but what thoſe in the adminiſtration will pleaſe 
to tell them ? Or what fort of a trial muſt a man have? And 
how is it to be remedied; eſpecially if the cafe were, as I have 
known it to happen in America in my time, That a governor 
who has places (I will not ſay penſions, for I believe they ſel- 
dom give that to another which they can take to themſelves) 
to beſtow, and can or will keep the fame aſſembly (after he 
363 i has 
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has modelled them ſo as to get a majority of the houſe in his 
intereſt) for near twice ſeven years together? I pray, what 
redreſs is to be expected for an honeſt man, who makes his 
complaint againſt a governor, to an aſſembly who may properly 
enough be ſaid, to be made by the ſame governor againſt whom 
the complaint is made ? The thing anſwers itſelf, Noy it is 
natural, it is a privilege; 1 will go farther, it is a tight which 
all freemen claim, and are intitled to complain when they are 
hurt; they have a right publicly to remonſtrate againſt the 
abuſes of power in the ſtrongeſt terms, to put their neighbours 
upon their guard againſt the craft or open violence of men in 
authority, and to aſſert with courage the ſenſe they have of the 
bleſſings of liberty, the value they put upon it, and their reſo- 
lution at all hazards to preſerve it, as one of the greateſt 
bleflings Heaven can beſtow. And when a houſe of aſſembly 
compoſed of honeſt treemen ſees the general bent of the 
people's inclinations, That is it which muſt and will (Jam ſure 
it ought to) weigh with a legiſlature, in ſpite of all the craft, 
carefling and cajoling, made uſe of by a governor, to divert 
them from hearkening to the voice of their country. As we 
all yery well underſtand the true reaſon, why gentlemen' take 
ſo much pains and make ſuch great intereſt to be appointed go- 
vernors, ſo is the deſign of their appointment not leſs manifeſt 
We know his majeſty's gracious intentions to his ſubjects; he 
deſires no more than that his people in the plantations ſhould 
be kept up to their duty and allegiance to the crown of Great- 
Britain, that peace may be preſerved amongſt them, and juſ- 
tice impartially mineral that we may be governed ſo as 
to render us uſeful to our mother- country, by encouraging us 
to make and raiſe ſuch commodities as may be uſeful to Great- 
Britain, But will any one ſay, that all or any of theſe good 
ends are to be effected by a governor's ſetting his people toge- 
ther by the ears, and by the aſſiſtance pf one part of the people 
to plague and plunder the other? The commiſſion which 
governors bear, while they execute the powers given them, 
according to the intent of the royal granter, expreſſed in their 
commiſſions, requires and deſerves very great reverence and 
ſubmiſſion : but when a governor departs from the duty en- 
joined him by his ſovereign, and acts as if he was leſs account- 
able than the royal hand that gave him all that power and 
honour which he is poſſeſſed of; this ſets people upon ex- 
amining and enquiring into the power, authority, and duty, 
of ſuch a magiſtrate, and to compare thoſe with his conduct; 
and juſt as far as they find he exceeds the bounds of his autho- 
ity, or falls ſhort of doing impartial juſtice to the people under 

his 
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his adminiſtration, ſo far- they very often, in return, come 
ſhort in their duty'to ſuch a governor. Power alone will not 
make a may. beloved ; and N heard it obſerved, That the 
man who was neither, good nor wiſe before his being made a 
governor, never mended upon his preferment ; -but has been 
generally obſerved to be worſe: for men who are not endued 
with wiſdom and virtue, can only be kept in bounds by the 
law; and by how much the further they think themſelves out 
of the reach of the law, by ſo much the more wicked and cruel 
men are. I wiſh there were no inſtances of the kind at this 
day. And wherever this happens to be the caſe of a governor, 
unhappy are the people under his adminiſtration, and in the 
end he will find himſelf ſo too; for the people will neither love 
him nor ſupport him. I make no doubt but there are thoſe here, 
who are zealouſly concerned for the ſucceſs of this proſecution 
and yet I hope they are not many, and even ſome of thoſe, I 
am perſuaded, (when they conſider what lengths ſuch proſecu- 
tions may be carried, and how deeply the liberties of the people 
may be affected by ſuch means) will not all abide by their pre- 
ſent ſentiments; I ſay, not all: for a man who from an inti- 
macy and acquaintance with a governor, has conceived a per- 
ſonal regard for him; the man who has felt none of the ſtrokes 
of his power, the man who believes that a governor has a re- 
gard for him and confides in him, it is natural for ſuch men 
to-wiſh well to the affairs of ſuch a governor; and as they 
may be men of honour and generoſity, may, and no doubt 
will, wiſh him ſucceſs, ſo far as the rights and privileges of 
their fellow citizens are not affected. But as men of honour, 
I can apprehend nothing from them; they will never exceed 
that point. There are others that are under ſtronger obliga- 
tions, and thoſe are. ſuch as are in ſome ſort engaged in ſup- 
port of a governor's cauſe, by their own or their relations de- 
pendence on his favour, for ſome poſt or preferment ; ſuch 
men have what is commonly called duty and gratitude, to in- 

uence their inclinations, and oblige then! to go his lengths. 

know mens interereſts are very near to them, and they 
will do much rather than forego the favour of a governor, and 
a livelihood at the ſame time ; but I can with very juſt grounds 
hope, even from theſe men, whom I will ſuppoſe to be men 
of honour and conſcience too, that when they ſee the liberty 
of their country in danger, either by their concurrence, or 
even by their ſilence, they will, like Englifhmen, and like 
themſelves, freely make a ſacrifice of any preferment or favour 
rather than be acceſſary to deſtroying the liberties of their 
country, and entailing flavery upon their poſterity. There 
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are indeed another ſet of men, of whom I have no hopes, I 
mean ſuch, who lay aſide all other conſiderations, and are 
ready to join with power in any ſhape, and with any man or 
ſort of men, by whoſe means or intereſt they may be aſſiſted 
to gratify their malice and 222 thoſe whom they have 
been pleaſed to hate; and that for no other reaſon, but be- 
cauſe they are men of abilities and integrity, or at leaſt are 
ſſeſſed of ſome valuable qualities far ſuperior to their on. 
ut as envy is the ſin of the devil, and therefore very hard, if 
at all, to be repented of, I will believe there are but few of 
this deteſtable and worthleſs fart of men, nor will their opi- 
nions or inclinations have any influence upon this trial. Bat 
to proceed; I beg leave to inſiſt, that the right of complainin 
or remonſtrating is natural; and the reſtraint upon this 3 
right is the law only, and that thoſe reſtrains can only extend 
to what is falſe: for as it is truth alone which can excuſe or 
juſtify any man for complaining of a bad adminiſtration, I as 
rankly agree, that nothing ought to excuſe a man who raiſes 
a falſe charge or accuſation even againſt a private perſon, and 
that no manner of allowance ought to be made him who does 
ſo againſt a public magiſtrate. Truth ought to govern the 
whole affair of libels, and yet the party accuſed runs riſque 
enough even then ; for if he fails of proving every tittle of 
what he has wrote, and to the ſatisfaction of the court and 
Jury too, he may find to his coſt, that, when the proſecution 
is ſet on fcot by men in power, it ſeldom wants friends to 
favour it. And from thenee (it is ſaid) has ariſen the great 
diverſity of opinions among judges, about what words were 
or were not ſcandalous or libellous. I believe it will be 
granted, that there is not greater uncertainty in any part of 
he law, than about words of ſcandal ; it would be miſpending 
of the court's time to mention the caſes; they may be ſaid to 
be numberleſs ; and therefore the utmeſt care ought to be 
taken in following precedents.; and the times when the judg- 
ments were given, which are quoted for authorities in the caſe _ 
of libels are much to be regarded. I think it will be agreed, 
That ever ſince the time of the ſtar- chamber, where the moſt 
arbitrary and deſtructive judgments and opinions were given, 
that ever an Engliſhman heard of, at leaſt in his own country; 
I fay, proſecutions for libels ſince the time of that arbitrary 
court, and until the glorious. revolution, have generally been 
ſet. on foot at the inſtance of the crown or its miniſters; and 
it is no ſmall reproach to the law, that theſe proſecutions were 
too ken gg too much countenanced by the judges, who held 
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but a dangerous one in the caſe of a judge.) To fay more 
to this point may not be proper. And yet I cannot think it 
unwarrantable, to ſhew the unhappy influence that a ſovereign 
has ſometimes had, not only upon judges, but even upon par- 

liaments themſelves. b 
It has already been ſhewn, how the judges differed in their 
opinions about the nature of a libel, in the caſe of the ſeven 
biſhops. There you ſee three judges of one opinion, that is, 
of a wrong opinion, in the judgment of the beſt men in 
England, and one judge of a right opinion. How unhappy 
might it have been for all of us at this day, if that jury had 
underſtood the words in that information as the court did? Or 
if they had left it to the court, to judge whether the petition 
of the biſhops was or was not a libel No! they took upon 
them, to their immortal honour, to determine both law and 
fat, and to underſtand the petition of the biſhops to be no 
libel, that is, to contain no falſhood nor ſedition, and there- 
fore found them not guilty. And remarkable is the caſe of 
Sir Samuel Barnardifton, who was fined 10,0001. for writing 
a letter, in which, it may be ſaid, none ſaw any ſcandal or 
falſhood but the court and jury ; for that judgment was after- 
wards looked upon as a cruel and deteſtable judgment, and 
therefore was reverſed by parliament. Many more inſtances 
might be given of the complaiſance of court judges, about 
thoſe times and before; but I will mention only one caſe 
more, and that is the caſe of Sir Edward Hales, who, tho' a 
Roman Catholic, was by king James II. preferred to be a 
colonel of his army, notwithſtanding the ſtatute of 25 Cha. 
2d. Chap. 2. by which it is 2 « That every one that 
accepts of an office, civil or military, &c. ſhall take the 
oaths, ſubſcribe the declaration, and take the ſacrament, 
within three months, &c. otherwiſe he is diſabled to hold ſuch 
office, and the grant for the ſame to be null and void, and the 
party to forfeit 5ool.” Sir Edward Hales did not take the oaths 
or ſacrament, and was proſecuted for the 5ool. for exerciſing 
the office of a colonel by the ſpace of three months, without 
conforming as in the act is directed. Sir Edward pleads, 
e That the king by his letters-patents did diſpenſe with his 
taking the oaths and ſacrament, and ſubſcribing the declara- 
tion, and had pardoned the forfeiture of 50ol.” And “ whether 
the king's diſpenſation was good, againſt the ſaid act of par- 
liament ?” was the queſtion. I ſhall mention no more of this 
caſe, than to ſhew how in the reign of an arbitrary prince, 
where judges hold their ſeats at pleaſure, their determinations 
have not always been ſuch as to make precedents , but the 
contrary 3. 
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contrary ; and fo it happened in this caſe where it was ſolemnly 
judged, That, notwithſtanding this act of parliament, made 
in the ſtrongeſt terms for preſervation of the proteſtant 
religion, That yet the king had, by his royal prerogative, a 
power to diſpenſe with that law; and fir Edward Hales was 
acquitted by the judges. accordingly. So the king's diſpenſing 
wer, being by the judges ſet up above the act of par- 
Lament, this law, which the people looked upon as their 
chief ſecurity againſt popery and arbitrary power, was by this 
judgment rendered altogether ineffectual. But this judgment 
is ſufficiently expoſed by fir Edward Atkins *, late one of the 
judges of the court of Common-pleas in his Enquiry into the 
king's power of diſpenſing with penal ſtatutes ; where it is 
ſhewn, who it was that firſt invented diſpenſations; how they 
came into England; what ill uſe has been made of them there; 
and all this principally owing to the. countenance given them 
by the judges. He ſays of the diſpenſing power t, The 
pope was the inventor of it; our kings have borrowed it from 
them; and the judges have from time to time nurſed and 
dreſſed it up, and given it countenance; and it is ſtill upon 
the growth, and encroaching, till it has almoſt ſubverted all 
law, and made the regal power abſolute if not diſſolute. This 
ſeems not only to ſhew how far judges have been influenced 
by power, and how little cafes of this fort, where the pre- 
rogative has been in queſtion in former reigns, are to be relied 
upon for law : but I think it plainly ſhews too, that a man 
may uſe a greater freedom with the power of his ſovereign 
and the judges in Great-Britain, than it ſeems he may with 
the power of a governor in the plantations, who is but a 
fellow-ſubjet. Are theſe words with which we are charged, 
like theſe } Do Mr. Zenger's papers contain any ſuch freedoms 
with his governor or his council, as fir Edward Atkins has 
taken with the regal power and the judges in England ? And 
yet I never heard of any information brought againſt him for 
theſe freedoms. | | 
If then upon the whole there is ſo great an uncertainty 
among judges (learned and great men) in matters of this 
kind; if power has had fo great an influence on judges, how 
cautious ought we to be in determining by their judgments, 
eſpecially in the plantations, and in the caſe of libels? There 
is hereſy in law, as well as in religion, and both have changed 
very much; and we well know, that it is not two centuries 


* Sir Edward Atkins's enquiry into the power of diſpenſing with penal ſtatutes. 
x Poltſcript to the Enquiry, pag. 51. | 


F ago 


* * 
8 . 3 q 
G 
* 


(36) 


ago that 2a man would have been burnt as an heretic, for 
owning ſuch opinions in matters of religion as are publicly 
wrote and printed at this day. They were fallible men, it 
ſeems, and we take the liberty not only to differ from them in 
religious opinions, but to condemn them and their opinions 
too; and I muſt preſume, that in taking theſe freedoms in 
thinking and ſpeaking about matters of faith or religion, we 
are in the right: for, tho' it is ſaid there are great liberties 
of this kind taken in New-York; yet I have heard of no 
information preferred by Mr. Attorney for any offences of 
this fort. From which I think it is pretty clear, That in 
New-York a man may make very free with bis God, but he 
mult take ſpecial care what he ſays of his governor, It is 
agreed upon by all men that this is a reign of liberty, and while 
men keep within the bounds of truth, I hope they may with 
ſafety both | ſpeak and write their ſentiments of the conduct of 
men in power, I mean of that part of their conduct only, 
which affects the liberty or property of the people under their 
adminiſtration, Were this to be denied, then the next ftep 
may make them ſlaves: for what notions can be entertained 
of ſlavery, beyond that of ſuffering the greateſt injuries 
and oppreſſions, withour the liberty of complaining ; or it they 
do, to be dſteroyed, body and eſtate, for ſo doing. 

It is faid and inſiſted on by Mr. Attorney, That govern- 
ment is a ſacred thing; That it is to be ſupported and rever- 
enced; it is government that protects our perſons and eftates ; 
'That prevents treaſons, murders, robberies, riots, and all 
the train of eviis that overturns kingdoms and ſtates, and 
ruins particular perſons; and if thoſe in the adminiſtration, 
ogy the ſupreme magittrate, muſt have all their conduct 
cenſured by private men, government cannot ſubſiſt,” This 
is called a licentiouſneſs not to be tollerated. It is faid, That 
it brings the rulers of the people into contempt, and their 
authority not to be regarded, and ſo in the end the laws cannot 
be put in execution,” Theſe I ſay, and ſuch. as thefe, aro 
the general topics inſiſted upon by men in power, and their 
advocates, But I wiſh it might be conſidered at the ſame time, 
how often it has happened, that the abuſe of power has been 
the primary cauſe of theſe evils, and that it was the injuſtice 
and oppreſſion of theſe great men, which has commonly. 
brought them into contempt with the people. The craft and 
art of ſuck men is great, and who, that is the leaſt acquainted 
with hiſtory or law, can be ignorant of the ſpecious pretences, 
which have often been made uſe of by men in power, to 
introduce arbitrary rule, and deſtroy the liberties of a free peo- 
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ple. T will give two inſtances; and as they are authorities 
not to be denied, nor can be miſunderſtood, I preſume they 
wilt be ſufficient. 4 | g * | 
The firſt is the ſtatute of 3d of Hen. 7. Cap r. Tt pres 
amble of the ſtatute will prove all, and more than I have 
alleged. It begins, The king our ſovereign lord remem- 
bereth how by unlawful maintenances, giving of liveries, 
ſigns and tokens, &c, untrue demeanings of ſheriffs in making 
of pannels, and other untrue returns, by taking. of mo 
by injuries, by great riots and unlawful aſſemblies ; the policy 
and good rule of this realm is almoſt ſubdued ; and for the 
not puniſhing theſe inconveniencies, and by occaſion of the 
premiſſes, little or — * ns be found by inquiry, &c. to 
the increaſe of murders, &c. and unſureties of all men living; 
and loſſes of their lands and goods.” Here is a fine and 
ſpecious pretence for introducing the remedy, as it is called, 
which is provided by this act, that is; inſtead of being 
lawfully accuſed by 24 good and lawful men of the neigh» 
bourhood, and afterwards tried by 12 like lawful men, here 
is a power given to the lord chancellor, lord treaſurer, the 
keeper of the king's privy-ſeal, or two of them, calling to 
them a biſhop, a temporal lord, and other great men men- 
tioned in the act, (who, it is to be obſerved, were all to be 
dependents on the court) to receive information againſt any 
perſon for any of the miſbehaviours recited in that act, and at 
their diſcretion to examine and to puniſh them according to 
their demerit. 

The ſecond ſtatute I propoſed to ' mention, is the 11th of 
the ſame king, Cap. 3. the preamble of which act has the 
like fair pretences as the former; © for the king calling to his 
remembrance the good — againſt the receiving of 
liveries, &c. unlawful extortions, maintenances, embracery, 
&c. unlawful games, &c. and many other great enormities, 
and offences committed againſt many good ſtatutes, to the diſ- 
pleaſure of almighty God,” which, the act fays, could not, 
nor yet can, be conveniently puniſhed by the due order of 
the law, except it were firſt found by 12 men, &c. which, 
for the cauſes aforeſaid, will not find nor yet preſent the truth.” 
And therefore the ſame ſtatute directs, © That the juſtices of 
aſſiae, and juſtices of the peace, ſhall upon information for 
the king before them made, have full power, by their diſ- 
cretion, to hear and determine all ſuch offences.” Here are 
two ſtatutes that are allowed to have given the deepeſt wound 
to the liberties of the people of England of any that I re- 
member to have been made, unleſs it may be faid, that the 
F 2 ſtatute 
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ſlatute made in the time of Henry VIIIch, by which bis pro- 
clamations were to have the effect of laws, might in its con- 
lequege® be worſe. And yet we ſee the plauſible pretences 
found dut by the great men to procure theſe acts. And it 
may juſtly be ſaid, That by thoſe pretences the people of 
England were cheated or awed into the dehvering up their 
antient and facred right of trials by grand and petit juries, 
J hope to be excuſed for this expreſſion, ſeeing my Lord Coke 
(in his 4th inſtitute) calls it © an unjuſt and ftrange act, that 
tended in its execution to the great diſpleaſure of almighty God, 
and the utter ſubverſion of the common law.. 

"Theſe, I think, make out what I alleged, and are flagrant 
inſtances of the influence of men in power, even upon the 
repreſentatives of a whole kingdom. From all which I hope 
it will be agreed, that it is a duty which all good men owe to 
their country, to guard againſt the unhappy influence of ill 
men when intruſted with power, and eſpecially againſt their 
creatures and dependants, who, as they are generally more 
neceſſitous, are ſurely more covetous and cruel. But it is 
worthy of. obſervation, that tho' the ſpirit of liberty was 
borne down and oppreſſed in England at that time, yet it 
was not loſt; for the parliament laid hold of the firſt o 
portunity to free the ſubject from the many inſufferable op- 
preſſions and outrages committed upon their perſons and eſtates 
by colour of theſe acts, the laſt of which being deemed the 
moſt grievous, was repealed in the firſt year of Henry VIIIth. 
Tho! it is to be obſerved, that Henry VIIth and his creatures 
reaped ſuch great advantages by the grievous. oppreſſions and 
exactions, grinding the faces of the poor ſubjects, as my lord 
Coke ſays, by colour of this ſtatute by information only, that 
a repeal of this act could neveſſhe obtained during the life of 
that prince. The other ſtatute, being the favourite law for 

ſupporting arbitrary power, was continued much longer. 
The execution of it was by the great men of the realm; and 
how they executed it, the ſenſ- of the kingdom, expreſſed in 
the 17th of Charles Iſt, (by which the court of ſtar-chamber, 
the ſoil where informations grew rankeſt) will beſt declare. 
In that ſtatute Magna Charta, and the other ſtatutes made in 
the time of Edward III. which, I think, are no leſs than five, 
are particularly enumerated as acts, by which the liberties 
and privileges of the people of England were ſecured to them, 
againſt ſuch oppreſſive courts as the ſtar-chamber and others of 
the like juriſdiction. And the reaſon ailigned for their pulling 
down the ſtar- chamber, is, That the proceedings, cenſures 
and decrees of the court of ſtar chamber, even tho' the great 
men 
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men of the realm, nay, and a bifhop- too (holy man) were 
judges, had by experience been found to be an intolerable 
burthen to the ſubject, and the means to introduce an arbitrary 
power and government. And therefore, that court was taken 
away, with all the other courts in that ſtatute mentioned, 
having like juriſdiction. | nk | 

do not mention this ſtatute, as if, by the taking a 
the court of ſtar- chamber, the remedy for many of the abuſes 
or offences cenſured - there, was likewiſe taken away; no, I 
only intend by it to ſhew, that the people of England ſaw 
clearly the danger of truſting their liberties and properties to 
be tried, even by the greateſt men in the kingdom, without 
the judgment of a jury of their equals. They had felt the 
terrible effects of leaving it to the judgment of theſe prea 
men to ſay what was ſcandalous and ſeditious, falſe or ironical. 
And if the parliament of England thought this power of 
judging was too great to be truſted with men of the firſt rank 
in the kingdom, without the aid of a jury, how ſacred ſoever 
their characters might be, and therefore reſtored to the peo- 
ple their original right of trial by juries, I hope to be excuſed 
for inſiſting, that by the judgement of a parliament, from 
whence no appeal lies, the jury are the proper judges, of what 
is falſe at leaſt, if not of what is ſcandalous and ſeditious. 
This is an authority not to be denied ; it is as plain as it is 
great; and to ſay, that this act indeed did reſtore to the people 
trials by juries, which was not the practice of ſtar- chamber, 
but that did not give the jurors any new authority, or any 
right to try matters of law, I ſay this objection will not avail ; 
for I muſt inſiſt, that where matter of law is complicated with 
matter of fact, the jury have a right to determine both. As 
for inſtance ; upon indictment for murder, the jury may, and 
almoſt conſtantly do, take upon them to judge whether the 
evidence will amount to murder or manſlaughter, and find ac- 
cordingly; and I muſt ſay I cannot ſee, why in our caſe the 
jury have not atleaſt as good a right to ſay, whether our news- 
papers are a libel or no libel, as another jury has to ſay, whether 
killing of a man is murder or manſlaughter. The right of 
the jury, to find ſuch a verdict as they ih their conſcience do 
think is agreeable to their evidence, is ſupported by the au- 
thority of Buſhel's caſe, Vaughan's reports, p. 135. beyond 
wy doubt. For, in the argument of that caſe, the chief 
juſtice, who delivered the opinion of the court, lays it down 
for law, (Vaughan's reports, p. 150.) “ That in all general 
iſſues; as upon Non Cul. in treſpais, Non Tort. Nul Diſſeixin 
in aſſize, &c. tho” it is matter of law, whether the defendant 
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is a treſpaſſer, a diſſeizer, &c. in the particular cafes in iſſue, 
yet the jury find not (as in a ſpecial verdiQ) the fact of every 
eaſe, leaving the law to the court; but find for the plaintiff or 
defendant upon the iſſue to be tried, wherein they reſolve both 
law and fact complicately.” It appears by the fame caſe, that 
tho” the diſcreet and lawful affiſtance of the judge, by way of 
advice to the jury, may be uſeful ; yet that advice or direction 
ought always to be upon ſuppoſition, and not poſitive, and 
upon coerſion. (p. 144.) The reaſon given in the ſame 
book (p. 147.) is, „ Becauſe the judge (as judge) cannot 
know what the evidence is which the jury have, that is, he 
can only know the evidence given in court; but the evidence 
which the jury. have, may be of their own knowledge, as 
they are returned of the neighbourhood. They may alſo 
know from their own knowledge, that what is ſworn in court 
is not true; and they may know the witneſſes to be ſtigmatized, 
to which the court may be ſtrangers.” But what ſpeaks moſt 
to my purpoſe, is, that ſuppoſe the court did really know all 
the evidence the jury know, yet in that caſe it is agreed, 
That the judge and jury may differ in the reſult of their 
evidence as well as two judges may,” which often happens, 
And (p. 148.) the judge ſubjoins the reaſon, why it is no 
crime for a jury to differ in opinion from the court, where he 
fays, That a man cannot ſee with another's eye, nor hear 
by another's ear; no more can a man conclude or infer the 
thing by another's underſtanding or reaſoning.” From all 
which (1 inſiſt) it is very plain, That the jury are by law 
at liberty (without any affront to the judgment of the court) to 
find both the law and the fact, in our caſe,” as they did in 
the caſe I am ſpeaking to, which I will beg leave juſt to men- 
tion, and it was this. Mr. Penn and Mead being Quakers, 
and having met in a peaceable manner, after being ſhut out 
of their meeting-houſe, preached in Grace-Church-Street in 
London, to the people of their own perſuaſion, and for this 
they were indicted; and it was ſaid, That they with other 

rſons, to the number of 300, unlawfully and tumultuouſly 
aſſembled, to the diſturbance of the peace,” &c. To which 
they pleaded, not guilty, And the petit jury being ſworn to 
try the iſſue between the king and the pritoners, that is, 
whether they were guiliy, according to the form of the in- 
dictment; here there was no diſpute but they were aſſembled 
together, to the number mentioned in the indictment; but, 
„ whether that meeting together was riotouſly, tumultuouſſy, 
and to the diſturbance of the peace, was the queſtion.” And 
the court told the jury it was, and ordered the jury to find it fo: 
4 For,“ 
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« For,” ſaid the court, the meeting was the matter of ſact, 
and that is confeſſed, and we tell you it is unlaqful, ſor it is 
againſt the ſtatute; and the meeting being unlawfu}, it follows 
of courſe that it was tumultuous, and to the diſturbance of x 
peace. But the jury did not think fit to take the court's wo 
for it; for ej could neither find riot, tumult, or any thi 
tending to the breach of the peace, committed at that meeting; 
and they acquitted Mr. Penn and Mead. Ia doing of which 
they took upon them to judge both the law and the fact; at 
which the court (being themſelves true courtiers) were ſo much 
offended, that they fined the jury forty marks a- piece, and com- 
mitted them till paid. But Mr. Buſhel, who valued the right 

of a juryman and the liberty of his country more than his on, 
refuſed to- pay the fine ; and was reſolved (though at a great 
expence and trouble too) to bring, and did bring, his habeas 
corpus, to be relieved from his fine and impriſonment, and he 
was releaſed accordingly ; and this being the judgment in his 
caſe, it is eſtabliſhed for law, That the judges, how great ſo- 
ever they be, have no right to fine, impriſon, or puniſh a jury, 
for not finding a verdict according to the direction of the court. 
And this I hope is ſufficient to prove, That jurymen are to fee 
with their own eyes, to hear with their own ears, and to make 
uſe of their own conſciences and underſtandings, in judging of 
the lives, liberties or eſtates of their fellow-ſubjets. And ſo L 
have done with this point. 

- This is the ſecond information for libelling of a governor 
that I have known in America: and the firſt, though it may 
look like a romance; yet, as it is true, I will beg leave to 
mention it. Governor Nicholſon, who happened to be of- 
ſended with one of his clergy, met him one day upon the road, 
and, as was uſual with him (under the protection of his com- 
miſſion) uſed the parſon with the worſt of language, threatened 
to cut off his ears, ſlit his noſe, and at laſt to ſhoot him through 
the head, The parſon, being a reverend man, continued all 
this time uncovered in the heat of the ſun, until he found an 
opportunity to fly for it; and coming to a neighbour's houſe, 
felt himſelf very ill of a fever, and immediately writes for a 
doctor; and, that his phyſician might be the better judge of 
his diſtemper, he acquainted him with the uſage he had re- 
ceived ; concluding, that the governor was certainly mad, for 
that no man in his ſenſes would have behaved in that manner. 
The doctor unhappily ſhews the parſon's letter ; the governor 
came to hear of it; and ſo an information was preferred 
againſt the poor man, for ſaying he believed the governor was 
mad; and it was laid in the information to be falſe, ſcandalous. 
; 40K | and 
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and wicked, and wrote with intent to move ſedition among the 
people, and bring his excellency into contempt. But, by an 
order from the late queen Anne, there was a ſtop put to that 
proſecution, with ſundry others, ſet on foot by the ſame govern. 
or, againſt gentlemen of the greateft worth and honour in that 
overnment. - me | abt Mb 

And may not I be allowed, after all this, to ſay, That, by a 
little countenance, almoſt any thing which a man writes, may, 
with the help of that uſeful term of art called an Innuendo, 4 
conſtrued to be a libel, according to Mr. Attorney's definition 
of it,- That whether the words are ſpoke of a perſon of a public 
character, or of a private man, whether dead or living, good 
or bad, true or falſe, all make a libel; for, according to Mr, 
Attorney, after a man hears a writing read, or reads and re- 

ts it, or laughs at it, they are all puniſhable. It is true, 

Attorney is ſo good as to allow, after the party knows it to 
de a libel; but he is not fo kind as to take the man's word for 
It. x | | 
. [Here were ſeveral caſes put to ſhew, That though what 
a man writes of a governor was true, proper and neceſſary; 
yet, according to the foregoing doctrine, it might be con- 
ſtrued to be a libel: but Mr. Hamilton, after the trial was 
over, being informed, That ſome of the cafes he had put had 
really happened in this government, he declared he had never 
heard of any ſuch ; and, as he meant no perſonal reflections, 
he was ſorry he had mentioned them, and therefore they are 
omitted here. ] | | 
Mr. Hamilton. If a libel is underſtood in the large and un- 
kmitted ſenſe urged by Mr. 1 there is ſcarce a writing 
I know that may not be called a libe), or ſcarce any perſon ſafe 
from being called to an account as a libeller: for Moſes, meek 
as he was, libelled Cain; and who is it that has not libelled the 
devil? For, according to Mr, Attorney, it is no juſtification 
to fay one has a bad name. Echard has libelled our good king 
William: Burnet has libelled, among many others, king Charles 
and king James; and Rapin has libelled them all. How muſt a 
man ſpeak or write, or what muſt he hear, read, or fing, or when 
muſt he laugh, ſo as to be ſecure from being tzken up as a li- 
bellcr ? I ſincerely believe, that were ſome perſons to go thro' 
the fireets of New-York now-a-days, and read a part of the 
Bible, if it was not known to be ſuch, Mr. Attorney, with the 
help of his innuendoes, would eaſily turn it into a libel. As, for 
inftance, If, ix. 16. The leaders of the people cauſe them to 
err, and they that are led by them are deſtroyed.” But ſhould 


Mr. Attorney go about to make this a libel, he would read it 
thus: 
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thus: The leaders of we gre (nds the governor and 
couneil of New. Vork] them [innuendo, the people of 

this province] to err, and they [the people of this province 
meaning] are deſtroyed {innuendo, are deceived into the Joſs 
of their ſiberty] nich is the worſt kind of deſtruction. Or if 
ſome perſon H0uld publicly repeat, in a manner not hae 
to his betcers, the 10th and 11th verſes of the lvith ca | 
the fame book, there Mr. Attorney would haye a large field to 
diſplay his ſkill, in the artful application of his innuendoes, The. 
wards are, His watchmen are all blind, they are ignoran | 
tc. Yea, they are greedy dogs, that can never have enough.“ 
But to make them a libel, there is, according to Mr. Attorney 


8. 
doctrine, no more wanting but the aid of his {kill in the right 
adapting his innuendoes. As, for inſtance, His watchmen 

[innuendo, the governor's council and aſſembly] are blind, they 

are ignorant [innuendo, will not ſee the dangerous deſigns of 
his excellency] Yea, they [the governor and council meaning] 

are greed tt which can never have enough { innuendo, 
enough of riches and power.] Such an inſtance as this ſeems 
only fit to be laughed at; but I may appeal to Mr. Attorney 
himſelf, whether theſe are not at leaſt equally proper to be ap- 
plied to his excellency and his miniſters, as ſome of the infer», 
ences and innuendoes in his information againſt my client. 
Then, if Mr. Attorney is at liberty to come into court, and 
file an information in the king's name, without leave, who is. 
ſecure whom he is pleaſed to proſecute as a libeller? And as 
the crown-law is contended for in bad times, there is no remedy. 
for the greateſt oppreſſion of this fort, even though the party. 
proſecuted is acquitted with honour, And give me uae to ſays 
as great men as any in Britain have boldly aſſerted, That the 
mode of proſecuting by information (when the grand-jury will 
not find Billa vera) is a national grievance, and greatly inconſiſt- 
ent with that freedom which the ſubjects of England enjoy in moſt 
other caſes. But if we are ſo unhappy as not to be able ta ward. 
off this ſtroke of power directly, yet let us take care not to be 


cheated out of our liberties by forms and appearances : let us 


a bo be ſure, that the charge in the information is made out 
clearly, even beyond a doubt ; for though matters in the infor- 
mation may be called Form upon Trial, yet they may be, and 
often have been found to be, Matters of Subſtance upon giving. 
judgment. K | | | 

Gentlemen, the danger is great, in proportion to the miſ- 
chief that may happen, through our too great credulity. A. 
proper confidence in 2 court is commendable : but as the ver- 
diet (whatever it is) will be 8 you ought to refer no 2 
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of your duty to the diſcretion of wer perfons, If you ſhould 
de of opinion, that there is no falli«gg in Mr. Zenger's pa- 
pers, you will, nay (pardon me for the «prefſion) you ought 
to ſay ſoz becauſe you do not know, Whether others (I mean 
the court) may be of that opinion. It is yvar right to do ſo, 
and there js much depending upon your reſolution, ay well as 
upon your integrity, 

The loſs of liberty to a generous mind, is worſe than death; 
and yet we know there have been thoſe, in all ages, who, for 
the ſake of preferment, or ſome imaginary honour, have freely 
Jent a helping hand, to oppreſs, nay to deſtroy, their country, 
*This brings to my mind that ſaying of the immortal Brutus, 
when he looked upon the creatures of Cæſar, who were very 
great men, but by no means good men. © You, Romans,“ 

ſaid Brutus, ** if yet I may call you ſo, conſider what you are 
doing; remember you are affiſting Cæſar to forge thoſe ve 
chains, which one day he will make yourſelves wear.” This 
is what every man (who values freedom) ought to conſider : 
he ſhould act by judgment, and not by affection or ſelf-intereſt 
for, where theſe prevail, no ties of either country or kindre 
are regarded: as, on the other hand, the man, who loves his 
country, prefers its liberty to all other conſiderations ;z well 
knowing that, without liberty, life is a miſery, | 

A famous inſtance of this you will find in the hiſtory of ano- 
ther brave Roman of the ſame name: I mean Lucius Junius 
Brutus, whoſe ſtory is well known, and therefore I ſhall men- 
tion no more of it, than only to ſhew the value he put upon the 
freedom of his country. This great man, aſſiſted by a few 
fellow-citizens whom he had engaged in the cauſe, had baniſh- 
ed Tarquin the Proud, the laſt king of Rome, from a throne 
he had aſcended by inhuman murders, and poſſeſſed by the moſt 
dreadful tyranny and proſcriptions: but Tarquin, by theſe 
means, had amaſſed incredible riches ; even ſufficient to bribe 

many of the young nobility of Rome, to affiſt him in recoverin 
the crown. The plot however being diſcovered, the principal 
conſpirators were apprehended, among whom were two of the 
ſons of Junius Brutus. It was abſolutely neceſſary that ſome 
ſhould be made examples of, to deter others from attempting the 
reſtoring of Tarquin, and deftroying the liberty of Rome. And 
to effect this it was, that Lucius Junius Brutus, one of the con- 
ſuls of Rome, in the preſence of the Roman people, ſat judge 
and condemned his own ſons, as traitors to their country: and 
to give the laſt proof of his exalted virtue and love of ſidetty, | 
he, with a firmneſs of mind only becoming fo great a man, 
cauſed their heads to be ſtruck off in bis own preſence z and 
| when 
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when he obſerved that his rigid virtue occaſioned a ſort of hors 
ror amotig the people, it is © he only, faid, „ My fd. 
low citizens, do not think that this proceeds from any want of 
natural affection: no, the death of the ſons of Brutus can af. 
fect Brutus only; but the loſs of liberty will affect my country,” 
Thus highly was liberty eſteemed in thoſe days, that a father 
could ſacrifice his ſons to fave his country. But why do I 
to heathen Rome, to bring inſtances of the love of liberty: the 
beſt blood in Britain has been ſhed in the cauſe of liberty; and 
the freedom we enjoy at this day, may be ſaid to be, in a great 
meaſure, owing to the glorious ſtand the famous Hampden, and 
others of our countrymen, made againſt the arbitrary demands, 
and illegal impoſitions, of the times in which they lived 3 who 
tather than give up the rights of Engliſhmen, and ſubmit to pay 
an illegal tax of no more, I think, than three ſhillings, re- 
ſolved to undergo, and for the liberty of their country did under - 
, the greateſt extremities, in that arbitrary and terrible court 
of Star- chamber, to whoſe arbitrary proceedings (it being 
compoſed of the principal men of the realm, and calculated to 
ſapport arditrary government) no bounds or limits could be ſet, 
nor could any other hand remove the evil but a parliament, 
Power may juſtly be compared to a great river, which, kept 
within due bounds, is both beautiful and ufeful ; but when it 
overflows its banks, it is then too impetudus to be ſtemmed 
it bears down all before it, and brings deſtruction and defo6la- 
tion wherever it comes. If then this is the nature of power, 
let us at leaſt do our duty, and like wiſe men (who value free= 
dom) 5 our utmoſt care to ſupport liberty, the only bulwark 
apainſt lawleſs power, which in all ages has ſacrificed to its 
wild luſt and boundleſs ambition, the blood of the beſt men 
that ever lived, | won pie | 
1 hope to be pardoned, Sir, for my 2eal upon this occaſion : 
it is an old and wiſe caution, that when our neighbour's houſe 
is on fire, we ought to take care of our own. For though, 
dleſſed be God, 1 live in a government where liberty is well 
underſtood, and freely enjoyed ; yet expetience has ſhewn us 
all (I am fure it has to me) that a bad precedent in one go- 
vernment is ſoon ſet up for an authority in another; and 
therefore I cannot but think it mine, and every honeſt man's 
duty, that (while we pay all due obedience to men in autbo- 
rity) we 6ught at the ſame time to be upon our guard againſt 
power, Whenever we apprehend it may injuriouſly affect our- 
ſelves or our fellow - ſubjects. 
Lam truly very unequal to ſuch an undertaking, on many 
accounts. And you fee I labour under the weight of many 
| G 2 "years 
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years, and am borne down with great infirmities of body; yet 
Fo and weak as I atn, I ſhould ink it my duty, 8 . 
to go to the utmoſt part of the land, where my fervice could 

be of any uſe in aſſiſting to quench the flame of proſecutions 
1 informations, ſet on foot by the government, to deprive 
ET of the right of remonſtrating, and complaining of, 
the arbitrary attempts of men in power. Men who injure 
and oppreſs the people under their adminiſtration, provoke 
them to cry out and complain; and then make that very com- 
plaint the foundation for new oppreſſions and proſecutions. I 
wih I could ſay there were no inſtances of this kind. But to 
conclude; the queſtion before the court and you, gentlemen 
of the jury, is not of ſmall or private concern; it. is not the 
cauſe of a poor printer, nor of New-York alone, which you 
are now trying: no] it may, in its confequence, affect every 
Freeman that lives under a Britiſh goverament on the main of 
America. It is the beſt cauſe ; it is the cauſe of liberty ! and 
I make no doubt but your upright conduct, this day, will not 
only entitle you to the love and eſteem of your fellow-citi- 
Zens; but every man who prefers freedom to a life of ſlavery, 
will bleſs and honour you, as men who have baffled the at- 
tempt. of tyranny, and who, by an impattial and uncorrupt 
verdict, have laid a noble foundation for ſecuring, to ourſelves, 
our poſterity, and our neighbours, That, to which nature and 
the * of our country have given us a right, — the liberty 


both of Arzt and oppoſing arbitrary power (in theſe parts 


of the world at leaſt) by ſpeaking and writing truth. ..., /. 
[Here Mr. Attorney obſerved, that Mr. Hamilton had gone 
very much out of the way, and had made himſelf and the 
people very merry: but that he had been citing caſes not at all 
to the purpoſe. He ſaid, there was no ſuch cauſe as Mr. 
Buſhel's or Sir Edward Hale's before the court; and he could 
not find out what the court or jury had to do with diſpenſa- 
tions, riots, or unlawful. aſſemblies: all that the jury had to 
conſider of, was Mr. Zenger's printing and publiſhing two 
ſcandalous libels, which very highly reflected on his excel- 
lency and the principal men concerned in the adminiſtration 
of this government, which is confeſſed. That is, the print- 
ing and publiſhing of the journals ſet. forth in the informa- 
tion is confeſſed. And concluded, that, as Mr. Hamilton had 
confeſſed the printing, and there could be no doubt but 
they were ſcandalous papers, highly reflecting upon his. excel- 
lency, and the principal magiſtrates in the province; and 
therefore he made no doubt but che jury would find the 7d 
12 * a fendant 
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fendant guilty, and would refer to the court far their di- 
an! 5 ct ai gent 0:5 anne ent? fort wrkugyst 
"Mr. Ch. Juſtice, Gentlemen of the jury: The great pains 
Mr. Hamilton has taken, to ſhew how little regard juries are 
to pay to the opinion of the judges; and his inſiſting ſo much 
upon the conduct of ſome judges in trials of this kind, is dene 
no doubt with à deſign that you ſhould take little notict 
of what I may ſay upon this occaſion. I ſhall fore. only 
obſerve-to you, that, as the facts or words in the information 
ate confeſſed; the only thing that can come in queſtion befoft 
you is, whether the words, as ſet forth in the informatie 
make a libel... Arid that is 2 matter of law, no doubt, ar 
which you may leave to the court. But I ſhall trouble u no 
further with any thing more of my own, but read to you the 
words of a learned and upright. judge“ in a caſe of the like 
gature 04, h66dh = CENCE * #1 + be Bl CY 
To fay chat cortupt officers are appointed to adminiff 
affaits; is certainly a reflection on the government. If peep 
ſhould not be called to account for poſſoſſing the people with 
an ill opinion of the government, no government can ſubſift : 
for it is very neceſſary for all governments, that the 
ſhould have a good opinion of it. And nothing can be worſe 
to any government, than to endeayour to procure animoſities; 
as, to the management of them, this has been always looked 
upon as a crime j and no government can be ſafe without it 
8 be puniſhed.“ od bi gre AB ICQI 3 Ved LTH | b f - * 
Nau) you are to conſider, whether theſe words I have tead 
to you, do not tend to beget an ill opinion of the adminiſtra- 
tion of the government ? To tell us, thoſe who are employed 
know nothing of the matter, and thoſe who do know are not 
employed; men are not adapted to offices, but offices to men, 
dut of a particular regard to their intereſt, and not to their 
fitneſs for the places 3 this is the purport of theſe papers. 
Mr. Hamilton, I humbly beg your henour's pardon ; I am 


very much imifapprehended, if ybu ſuppoſe what I ſaid was fo 
deſianed, | | | 


Sir, yon know, I made an apology for the freedom I found 
myſelf under a neceſſity of uſing upon this occaſion. I ſaid, 


there was nothing perſonal defigned ; it aroſe from the nature 
of our defence. 


The jury withdrew, and in a ſmall time returned; and be- 

ing aſked by tle clerk, „Whether they were agreed of their 

verdict, and whether John Peter Zenger was guilty of print- 

ing and publiſhing the libels in the information mentioned ?” 
' ® Chief Juſtice Holt, in Tutchin's caſe, 


They 


648) 
They anſwered by Thomas Hunt, their foreman, Nor 
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Upon which there were * bins | in ha hall, which 
was crowded with people ; and the next wy ms, bias diſ- 
er from his impriſonment b. 8 


„ on the fifteenth of September following, Mr, Hamilton os cleats 
the Freedom of New-York, for his admirable and ſpirited defence of liberty, on _ 
occafion, A common-council was called, and there being preſent the mayor, 
recorder, aldermen, &c. they ordered, „That Andrew Hamilton, eſq; of Phila. 
delphia, barriſter at law, be preſented with the freedom of this corporation.” 
Accordingly a grant of the freedom was made. out, of which the following is a copy, 


City of G, PA. RICHARDS, eſq; the recorder, aldermen and aſſiſtants, 
New-York. 4 1 of the city of New-York, convened in common“ council, to 
all to whom theſe preſents ſhall come greeting. W HERE AS, honour is the juſt 
reward of virtue, and public benefits demand a public acknowledgement. We 
therefore, under a grateful ſenſe of the remarkable ſervice done to the inhabitants of 
this city and colony, by Andrew Hamilton, efq; of Penſylvania, barrifter at law, 
by his learned and generous defence of the rights of mankind, and the liberty of the 
preſs, in the caſe of John Peter Zenger, lately tried on an information exhibited in 
the ſupreme court of this colony, do by theſe preſents, bear to the ſaid Andrew 
Hamilton, - eſq; the public thanks of the freemen of this corporation for that fignal 
ſervice, which he chearfully undertook under great indiſpoſition of body, and 
generouſly performed, refuſing, any fee or reward. And in teſtimony of our great 
eſteem for his perſon, and ſenſe of his merit, do hereby preſent him with the 
freedom of this corporation. Theſe are therefore to moe Pl and declare, that the 
faid Andrew Hamilton, eſq; is hereby admitted, received and allowed, a freeman 
and citizen of the ſaid city, to have, hold, enjoy and partake of all the benefits, 
privileges, freedams and immunities whatſoever, granted br belonging to a freeman 
and citizen of the faid city. In teſtimony whereof, the thmmon-council of the 
ſaid city, in common- council aſſembled, have cauſed the. ſeal of the ſaid city to be 
hereunto affixed, this Wes 20 of 3 A. D. one thouſand ſeven 
bundred and thirty-five, 6 a | 

By order of common council, 2 gu. SHARPAS, Cl, 

Several members of the corporation, and gentlemen. of the city, voluntarily 
contributed ſufficient for a gold box of five ounces and a half, for incloſing the ſeal 
of the freedom; upon the lid of which, was engraved the arms of New-York. 

And the freedom and box were carried to Philadelphia, and there gratefully ge- 
cepted by Mr. Hamilton. 

Round on the lid of the box was engraved, befides the arms of New-York, this 
motto in a garter: | | 

DEMERS/E LEGES----TIMEFACTA LIBERTAS----H/EC ran 

EMUBRGUN T. 
On the inſide of the lid, in a flyi . 
NON NUMMIS, _.-VIRTUTE PARATUR. 
On the front of the rim was part of Tully's wiſh : 
| A CUIQUE EVENIAT, UT DE REPUBLICA MERUIT, 


Exp or ZENGER's TRIQL. 


NEVER BEFORE PRINTED.. 
| Tub Nen 107A 
an 4 fi1155% Ws 
Mz WILLIAM OWE N, 
Bookſeller, near Temple-Bar. * , e 


| in 1D Feds 
N an information charging him with having ORD ; 


a libel : entitled The caſe of Alexander Murray, efq.”? 2 
before the right honourable lord chief juſtice LEE, at Guild- 


hall, the ſixth of July, 1752. + 


Council for the king. Council for the defendant. 
Sir Dudley Ryder, attor. gen. | Mr. Ford, fince dead. 
afterwards the famous chief | Mr. Pratt, now chief-juſtice of 


juſtice of that name, the Common Pleas. There 
Mr. Murray, ſollicitor e. were other counſellors on 


now lord Mansfield, and ch. | both fides, but theſe were 
juſtice of the King's Bench. | all who ſpoke, | 


Special jur. 
Richard Barwell, of Bread- | William Woolley, Cheapſide. 
ſtreet, foreman. Richard Bridgman, Aldgate 
= Horton, Old Fiſh-ftreet. | High- ſtreet. Fi 
omas Smith, Watling- Philip Grafton, ditto. | 
| Samuel Lloyd, Devonſhire 


ſtreet. 
Godfrey Lowe, Friday-ſtreet.] Square. ! 
Edward Berwick, ditto. Henry Hall, St. Helens. 
Richard Briſtow, Bread- ſtreet. John Tuff, Biſhopſgate- ſtreet. 


* By whom German Spa Water from the Pouhon Spring, Pyrmont, and 
Seltzer Water, are carefully imported, | 

+ This proſecution was founded on a vote, and inſtituted at the requeſt of the 
Houſe of Commons; who had voted the caſe of Mr. Murray to be © an impudent, 
malicious, ſcandalous, and ſeditious libel, falſely, and moſt injuriouſly reflecting 
upon, and aſperſing the proceedings of this houſe, and tending to create miſappre- 
henfions of the ſame in the minds of the people, to the diſhonour of this houſe, 
and in violation of the privilege thereof.” An addreſs was thereupon. preſented to 
the king, to deſire his majeſty would give orders to proſecute the publiſher, which 
was accordingly done, In tbe information, it was called a wicked, falſe, ſcanda- 
lous, ſeditious, and malicious libel : and Owen was charged with having publiſhed 
t malici ouſly, wickedly, feditiouſly, &c. c. The words in the pamphlet 2 
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The attorney, general began with a detail of the Weſtminſter 
election, between lord Trentham and Sir George Vandeput. 
He then mentioned the Houſe of Commons calling the rioters 
to account, of which Mr. Murray he ſaid was the principal; the 
| ſentence on Mr. Murray to be given at the bar of the houſe; 
how merciful for ſo atrocius a crime; his commitment to New. 
gate; his impudent refuſal to aſk pardon, which was to be part 
of his ſentence ; his bad ſtate of health in Newgate, which 

the houſe being informed of by his friends, ordered him into 
the cuſtody of a neſſenger, which was more than he deſerved ; 
his refuſal to be removed till the end of the ſeſſion, when the lau 
diſcharges him. Then appeared the moſt ſcandalous and 
aſtoniſhing libel that ever appeared in the world. The caſe o 
the hmnourabls Alexander Murjay, Eſg. in an appeal to the 
people F Great Britain; more particularly, the inhabitants of the 

city and liberty of Wiſtminſter, The accuſed now becomes the 
accuſet. In it is ſtated and contained accuſations of partiality, 
injuſtice, corruption, and barbarity, of the Houſe of Com- 
mons. It accuſes the Houſe of committing a great breach in 
our laws ; that Houſe which is the guardian of our liberties, 
and the protector of our properties. It accuſes alſo the King's 
Bench, with overturning that bulwark of our liberties, the 

Habeas Corpus Act. Every one muſt be ſhocked that reads 
this wicked, diabolically wicked, pamphlet. The parliament 
meet again and vote the pamphlet a libel : they vote it to be 
a falſe, malicious, infamous, ſcandalous, and ſeditious libel, 
tending to create confuſion and rebellion ; at leaſt, to ſow the 
ſeeds of rebellion. And to me it is aſtoniſhing, how it could 
enter into the mind or heart of man, to write ſuch a libel. Now 
gentlemen I ſhall ſhew to you the nature of this libel, and begin 
in this order, 1. The Title, 2. The Introduction. 3. The 
ſtate of the caſe, and the evidence laid before the Houſe of 
Commons. 4. How confidered, and in what light he has put 
the ſentence of the Commons. 5. How wickedly and malici- 
ouſly he has inſinuated the thing. And 6. His treatment of 
the Court of King's Bench. 57978 „„ 5 

Firſt. What !—ſhall a perſon appeal from the judgment of 
that court, who are the only judges of things belonging to 
them, the Houſe of Commons, I mean. An appeal | to: 
whom ? to a mob? muſt juſtice be appealed from? to whom! 
to injuſtice ? appeal to the good people of England, particu- 
larly. the inhabitants of Weſtminſter ! The Houſe of Commons 


which the King's council laid their greateſt emphaſis, are repeated in the courſe of 
the trial: therefore it was vnaeceflary to print the information, which is only in 
the uſual form, and very long,  * Tar ado] „cb yiy 4 br | 
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are the good people of England, being the repreſentatives of 
the people. The reſt are what—nothing—unleſs it be a mob. 
And what can be in'2 mob but contuſion. But the clear 
meaning of this libel was an appeal to violence, in fact; and 
to ſtigmatize the houſe; but he durſt not ſpeak plain. Then 
the pamphlet tells you that his caſe is worthy the conſideration 
of his fellow ſubjects; here he ſhews his virulence. He ſays 
his commitment 1s a precedent founded on unparalelled barba- 
rity, ſtriking at our laws in a moſt ſhocking manner. Then 
he charges the Houſe with ſinking material evidence; which 
in fact is accuſing the Houſe of injuſtice. This is a charge the 
moſt ſhocking, the moſt ſevere, and the moſt unjuſt and virulent, 
againſt the good, the tender Houſe of Commons; that ſafeguard 
our liberty, and guardian of our welfare, The next accuſa- 
tion the libeller brings againſt the Houſe, is, on their granting 
Mr. Murray's removal, on the application of his phyſicians, — 
in ſaying—they had a mind to kill Mr. Murray, by removing 
him in the midſt of a raging fever; and on Mr. Murray's re- 
fuſing to go in that condition, the Houſe, when his phyſician 
had maſtered the diſtemper, ordered that none ſhould ſee him. 
Next accuſing another court that never injured any one: a 
court the moſt dignified by the worthineſs of the members : 
the court of King's Bench (Vide Letter on Libels, pag. 76. 
edit, 5.) Gentlemen, this libel to whoſoever reads it, will 
be found the moſt pungent invective that the ſkill of man could 
invent: I will not ſay the ſkill, but the wit, art, and falſe 
contrivance of man, inſtigated by Satan : an indire& pamphlet 
though not ſaid plain, yet underftood ; as being underſtood, 
is a libel: and to ſay that this is not a libel, is to ſay that there 
is no juſtice, equity, or right, in the world. There can be 
no court of juſtice if the Houſe of Commons is not ; and if the 
Houſe of Commons is not to be defended, and have protection 
and relief at common law, yourſelves, your houſes, cannot 
have the proteCtion of the law. The thing you gentlemen of the 
Jury are to go on is, whether the caſe doth not mean the Houſe of 
Commons ; for. we ſhall prove to you the publication: then you muſt 
find the Houſe is charged by this pamphlet to have been guilty of 
the moſt daring proſtitution of power, Can there be a greater 
charge? 
| Witneſſes called. | 
Peter Beck ſwore he bought the pamphlet of William 
Owen, the twenty-eighth of June, 1751, at Homer's head, 
near Temple-bar. Sent by Ibbot to buy it, gave 18. 6d. for 
two,—— john Ibbot, 4 to the preſs, ſent Peter Beck 
the 28th of June, to buy the pamphlet; and on the 29th, he 
took Owen into cuſtody, and ſeized ſeveral pamphlets in his 
H ſhop, 
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fbop,.—Mealin, the 27th of June, 1751, went to Owen's by 
order of his maſter, Cook, to buy them: but Owen ſaid he 
had none by him, but he ſhould have them when ready; and 
in the afternoon, William Owen let him have 12.-—Cook, 
bookſeller, on the 27th of June, the firſt time he ſaw the 
pamphlet advertiſed, ſent his ſervant to buy them.-Langford 
and Shorter alſo proved Owen's ſelling the pamphlet —Traven. 
called to prove the writ for the election at Weſtminſter, — 

- Stanhope proved that there was an election. —Barwell, clerk 
of the Houſe of Commons, proved the proceedings of the 
Houſe in this affair The pamphlet read in court. Then the 
= attorney-general aſked Mr. Ford and Mr. Pratt, if he need 
| trouble the court with proving more and other things; and 
ſhould be glad to know what they intended for their plea and 

defence, in order to give the court as little trouble as poſſible. 

Mr, Ford anſwered, that in juſtice to his client, he could not 

tell him what they intended for their defence: but would be 
ſo far candid with him, as to ſay, he would take advantage of 

his N of proof, and therefore deſited him to prove all he 

uld. | | | 

Mr. Sollicitor then got up and made a ſhort ſpeech to the 

following purport. + The queſtion is, whether the jury are 

- ſatisfied that the defendant Owen publiſhed the pampblet : the reſt 

follows of courſe, If the FACT is proved, the LIBEL proves 

ſelf, ſedition, diſturbance, &c. Therefore the printer muſt be 

affected with every thing in the pamphlet, if the publication it 

proved, and that is what lies for your [the jury] determination; 

- you being judges of the FAcT, the judge determines the Law. 

But ſuppoſe you judges of the Jaw, your own breaſts may tell 

you this is a libel.: it accuſes the Houſe, of Commons of in- 

' juſtice; compares them to the Turkiſh divan, meant by the 

tters D—-n; and the inquiſition, meant by the letters 

1j; and calls them a bribed aſſembly. Suppoſe a pam- 

phlet were publiſhed after this trial, that you [ the jury] 

were perjured and bribed, and this ſpread over the kingdom, 

would it not gall you.—Theſe ſort of libels can tend to no- 

thing but ſedition, for how can the mob or the people redreſs 

but by tumult and rebellion, and thereby ſubvert the conſtitu- 

tion ; for this is a part of the legiſlative power, and if a third 

part of the legiſlature is deſtroyed or expoſed, how can that be 

without riſing in the face of the conſtitution, There has been 

ſeveral papers, and paragraphs in the papers, printed on pur- 


From « word Mr. Ford dropt in aſking one of the witneſſes a queſtion, Mr 
ſollicitur guefſed'what would be the ſcope of his argument ; and thereupon endea- 
voured anticipate him; of which Mr. Ford afterwards ſcems to take notice. c 
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poſe to poiſon the minds of the people, atid ſeemed calculated 

do influence the minds of any jury that ſhould be on this occa- 
fion : but I dare ſay you gentlemen, who are upon your oaths. 
here to try the fact, and caſe, wholly as it is, will have no re- 
gard to ſuch artful and falſe infinuations +, And I know very 
well the council on the other fide, defign to take no advantage 
or notice of theſe falſe and malicious hints. But as you are 
upon your oaths, you judge of the FAcTs we have laid before 
, now in court, and ONLY them; and like honeſt men bring 

in your verdict accordingly. . BIKE 4 
he next who ſpoke, was, Mr. Ford, for the defendant; as 
follows : '<* The doarine laid down by the gentlemen for the 
king, that what a court of juſtice does, whether legal or not, js 
not to be called in queſtion, nor any remonſtrance to be made 
againſt it, is a doctrine that may be full of the moſt fatal con- 
ſequences to all ſorts of men; ſince every inferior court may do 
the ſame with equal juſtice ; for there can be no court but What 
is legally fo : therefore if legal , courts do wrong, muſt our 
mouths be ſhut, and not complain or petition for redreſs ? 
God forbid !—May you, gentlemen, nor I, ever be ſenfible of 
ſuch injuſtice !-—I fay, if the caſe can be ſo,-And here the 
ntlemen for the king ſeem to endeavour to confine the coun- 
cil for the defendant, in their argument, by ſaying ſuch and 
ſuch arguments will not be uſed ; which is, in fact, hinting 
that they ſhould not, Why? If they bave liberty to make 
uſe of any argument, thought, or fact, for the king, ſurely the 
defendant's council ought to have the ſame liberty for their eli- 
ent. I underſtand not the ſhutting of mens mouths. Let 
every man clap his hand upon his heart, and examine how he 
would like it, was it his own caſe. Shall a man be injured, or 
fuppole he fancies himſelf injured, which is the ſame, ſhall bis 
mouth be eternally cloſed, and no redreſs for the injury ever be 
given : nor no ſatisfaction to his own mind, for a right under- 
ding, and clearing up of what he looked upon even as an in- 


* 


jury. If things ſhould come to this paſs, which Heaven for- 


bid ! what would be the caſe of us all? We may be ſcourged, 
afflicted, and wronged, and all for the want of liberty to com- 

plain, and put forth our caſe: the very hand that hurts us may 

ſtill continue that preſſure, not knowing of the grievances done 
to thoſe who lie under it; and who, were this doctrine to be 
allowed, muſt ſuffer without hope of redreſs ; for unleſs our 
mouths are open to complaints, there can be no redreſs, for 
poor ſuffering, mortals : for how that can be redreſſed which is 
not known ? or that known, which is not allowed to be men- 


+ This has reference to a letter in the London Evening Poſt of Saturday, May 
H 2 tioned ? 


30, 1753, 


etrred, and thoſe errors have been redreſſed by a future Houſe of 
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tioned ?—May never you, gentlemen, nor I, be ſenſible of fuch 
a maxim carried into practice! Nay, the very gentlemen who 


put it, cannot from their hearts conſent to it. We in this caſe 
lie under diſadvantages enough; our adverſaries have great 
power; nay, their power's unknown, even to themſelves, at 
all times; few of them know the limits of it: it may be almoſt 
what they have a mind. Though great, though wiſe, this 
houſe may be, yet they are but a body of men, and therefore 


- fallible ; for it is not in men, or bodies of men, to be infallible, 


— By this great power of the Houſe of Commons, we, for our 
client, are debarred from making uſe of all the means of de- 
fence we could againſt other people. - Much might be ſaid, but 
much we dare not ſay; I own I dare not. But let me ſuppoſe, 
only for argument's ſake, that a Houſe of Commons may do 
wrong, it is not impoſſible for them to err; I do not ſay that 
they do in this caſe; former Houſes of Commons certainly have 


Commons, and that on a knowledge of the caſe by complaint: 


and if the Houſe of Commons ever has erred, by the fame rule 


it may err again. Therefore allow me to ſuppoſe, only for ſup- 
poſition and argument's ſake, that the Houſe have done wron 

in their votes on this affair (not that I ſay they have) ; they have 
voted this pamphlet alibel, and have turned it over to the com- 
mon- law, for the defendant thereby to be tried for it; then th 

have left the common law to be judge of it. If fo, ſhould the de- 
fendant's council be debarred (it it was neceſſary, but which in 
my opinion is not) from contradicting, and proving this to be 
no libel; which would, in fact, be contradicting and oppoſing 
the opinion and vote of the Houſe of Commons ? I only put 
this by way of ſuppoſition z to ſhew, that if theſe arguments 
were neceſſary to be gone upon, the diſadvantage we lie under. 
Much might be ſaid, even on this; but much I dare not ſay. 
I know not ſcarce what I dare ſay ; but I ſhall not go on this 
point, as I think it is not neceſſary to our preſent purpoſe ; 
and I hope we can and ſhall be able to ſucceed without it. I 
only mentioned it becauſe the gentlemen on the other {ide ſeem- 


ed deſirous till further to ſhut the mouths of the defendant's 


council, who are under difficulties enough already. The Houle 


of Commons have voted this pamphlet a- libel: great is the 


power of a vote of that Houſe; and where is the man who dares 


find fault with, or contradict, the opinion of the Houſe, eſpe- 
"cially when vated ſo? I dare not, and bold muſt be the man 


who dares; he knows not the riſk he runs, by juſtifying or 
maintaining a book not to be a libel, when the Houſe of Com- 
mons have voted it ſo. That man may perhaps have a vote 


- againſt himſelf; for what cannot a Houſe do, -whoſe power is 
ſo great? What therefore I ſhall inſiſt upon is this: 


The 


| „ 
3 AS. 0” 
ha ©. TCP >. 
The Fact charged in the information is, That the defend- 
ant, Owen, publi C this pamphlet, maliciou 5 ſeditiouſly, 
ſeandalouſly, and falſely, to the calumny of the Houſe: of Com- 
mons of Great-Britain, and in order to diſturb the peace of the 
nation; and this he has done wittingly, wilfully, maliciouſly, 
ſeandaloufly, &c. This is the Fact laid to his charge; which 
the gentlemen have been very far from PRovinG. . Only.-proy- 
ing the ſale of the book, does not prove all thoſe epprobriaus and 
hard terms laid in the charge againſt him. If his ſelling and 
publiſhing this book maliciouſty, with a ſeditious intent, ſcanda- 
loufty and falſely, with a de/ign to calumniate the Houſe of Com- 
mons, and in order to diſturb the peace of the nation, is not 
proved, then this great charge in the information fails, Let 
the gentlemen prove thoſe words (the intention) if they mean 
any thing by them; if they do not prove theſe terms, this bad 
intent, for in that lies the crime, then it is no more than ſelling - 
printed paper, in which ſurely there can be no fault. Then 
what are theſe words? If the gentlemen mean any thing by 
them, prove them; if they mean nothing, but words of co 
and form, let the gentlemen ſcratch them out, they are need- 
leſs; which if they do, their information will be very defective. 
But they will not conſent to ſcratch them out I am ſure z why 
then they muſt mean ſomething by them, which if they do, 
conſequently they muſt prove them. Theſe words ituts 
the charge, which if they do not make out, will you, gentle- 
men, clap your hands upon your hearts, and ſay this man is 
guilty ? guilty of what? nothing; for nothing is proved, unleſs * 
ſelling paper is a crime, Surely gentlemen your own breaſts, 
our own conſciences, muſt tell you, when you conſider of 
it, and pray conſider it as your own caſe, fancy each of your- 
ſelves here under a rigorous proſecution, like this poor man; 
there is no crime proved, no malicious intent, no ſeditious 
delign ; therefore not proved guilty of the crime laid againſt him. 
If a man be even a bad man, and you all know it, and is 
accuſed of a crime he is innocent of, ſurely none will find him 
guilty of a crime, when that crime is not proved, becauſe you 
know him to be guilty of other faults. Theſe things are plain, 
even to a demonſtration, to every man. But this defendant, 
whoſe caufe you are now judges of, will appear to be a man of 
very fair character; well affected to the government and con- 
ſtitution in his principles; always was, and is a good ſubject; 
a member of the church of England, and as well affected te 
both church and ſtate as any man in England. Therefore can 
any man believe, when we ſhall have made this appear by ſe- 
veral witneſſes of men of worth, ſubſtance, honour and credit, 
both clergy and laity, that he could be guilty of theſe things; 
that he intended this hurt laid to his charge? We ſhall prove 
| that 


e Ss 
* . 
that he publiſhed more papers for the government, in the late 
rebellion, in 1745, and containing the moſt ſteadineſs for go. 
vernment, and the moſt home and inveterate things againſt its 
enemies, than any printer of his time; fo that I believe, if the 
rebels had gained the day, his zeal might have cauſed his pu- 
niſhment. Will it then appear likely that he is guilty of theſe 
charges laid againſt him? —— I muſt obſerve one thing, which 
is the danger of your finding a verdict 8PECIALLY. 
Suppoſe you find him guilty of publiſbing and felling this 
book ; - guilty includes guilt, then guilty of what? Selling 
paper.——W here is the guilt?—Take care gentlemen of being 
deceived by finding him guilty any way ; by bringing in your 
verdict any way againſt bim, you render him hable of the 
conſequences of the whole ; that is, to the ſame penalties that 
he would have been liable to, if he had committed the whole 
crime laid to his charge, and that charge fully proved againſt 
him. After you have brought in your verdict, it will be in 
yain for you to ſay you did not intend he ſhould be puniſhed; 
you only found that he had publiſhed, but not committed the 
crime ; it will be in vain for you to petition for mercy, mercy 
will then be in other hands; it will be out of your reach; 
and he will be at the mercy of others, who may not look 
with the ſame eyes as you: when you have found him guilty, 
it will be in other breaſts to puniſh ; it will then be too late 
for you to interfere. By finding him guilty, you do all that 
you can againſt him, and then it will be out of your power 
to ſerve him. You muſt therefore conſider him guilty of this 
great crime, and conſequently deſerving of great puniſhment, 
or not. But if you think he is not guilty, and not deſerving 
of great puniſhment, then he has not committed this great 
crime, then confequently they have failed in their information, 
| and he is innocent of it; if innocent conſequently not guilty. 
= Mr. Attorney tells you this pamphlet means, and is writ 
8 with the intent that is laid in the information; he ſays becauſe 
| the pamphlet compares the parliament to gn, it muſt 
* certainly mean inquifition; and in my opinion 'it may, and 
| does as likely mean information ; and * you gentlemen, 
| I have very little love for information, as well as Mr. Attorney 
= for In; it is certain that theſe things which will bear 
| ſeveral interpretations, muſt, nor can, have no weight with 
you; who ſhould either put a good conſtruction upon them, 
or none at all: you muſt conſider too, thatthere is a great differ- 
ence between the author and the printer ; the author knew well 
what he intended, and the whole ſenſe of the pamphlet ; 
therefore liable to have the ſenſe of the pamphlet interpreted 


againſt 


1 = 


4 \ 


” 84 3 by 
: * ' by \ 
* 


* " ? a & | : £4 | = 4 - 
"=x 9 : g ( 57) . * 5 
- againſt bim but a bookſeller may ſell a book and not have 
any intent but profit; and be quite ignorant of the contents, 
at leaſt the ſpirit of them; therefore it is well worth con- 
ſidering how intent makes a crime, and how far not; every 
man may err, and if unintentionally he cannot be guilty of 
a crime before God; and if ſo, it would be preſumption in 
man, to make any compariſon of his own juſtice ; what is not 
criminal with God, cannot be with man. The gentlemen on 
the other fide have not proved the intention. 1 
The Reverend Mr. Warner, Mr. Goſlin, Mr. Hawkins, 
nad ſeveral others were called, who proved Mr. Owen to be 
: a good ſubject, a true man to the church of England, zealous _ 
1 for the eſtabliſhment, that he had printed ſeveral papers for the 
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rovernment, and woul dnot have publiſhed the pamphet, had - © 
be known or thought the contents bad or any hurt in them, and * | 
che fartheſt man in England from n_ ſuch a thing. * 1 
Mr. Pratt next roſe up for the defendant, and having for ” 


ſome time gone upon different parts of Mr, Ford's argument 
(which it cannat be neceſſary to repeat, as Mr. Ford's ſpeech 
has juſt been given at length, and as nearly verbatim as poſlible) 
he ſaid, Then gentlemen to ſhew you how neceſſary it is to 
prove the intention; if there is an indictment preferred againſt 
4 man for an aſſault, with an intention to raviſh ; the intention 
muft be proved, or elſe the jury cannot find him guilty, The 
ſame of an affault with an intention to kill, if the intention is 
not proved, he muſt be acquitted. If he kills, and the ſin- | 
tention is not proved, that is, if it is not proved that he 3 
+ Filled premeditately and of forethought, it is but manſlaughter, 
Therefore in the caſe before us, if that part of the inſor- 
mation is not proved that he publiſhed maliciauſſy &c. you muſt | 
acquit him. The privileges of parliament are not known 3 
to the common law; perhaps they may judge and puniſh: I * 
know not their privileges, nor perhaps are they to be known 
nay not known to themſelves wholly : they may be juſt what 
they pleaſe. But they have not puniſhed this man; they have 
turned him over to the common law, therefore he muſt be tried 
by the common law. Vet as hath been juſtly obſerved, they 
may take the thing again into conſideration, and puniſh him 
in the houſe; and if ſo, he may be puniſhed twice for the 
{ame fault, by two different ſentences ; which by the common 
law a man cannot, Mr. Attorney will not anſwer for the 
houſe of commons, that it will not be ſo. Then gentlemen 
confider what injuſtice it would be to puniſh a man here, who 
is at the ſame time liable to be vuniſhed there, if the houſe 


thinks fit, —Much might be ſaid more than we dare ſay * our 
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þ ellent in this caſe : our mouths are already half ſhut, and 
A be tenets the gentlemen on the other fide lay down, are to ſhut them 
: ' QUITE; but may you, this nation, nor J, ever feel the effect. 
of ſuch tenets, or ſee them put in practice. It is a rule in law, 
and a principle in equity, to hear both ſides; therefore we 
may juftly complain in this caſe. It is a common proverb 
(and a very wiſe chancellor affirmed that proverbs were the 
wiſdom of a people) „ looſers muſt have leave to ſpeak.” 
In the ſcripture Jobe complains of the diſpenſations of pro- 
vidence, the cauſes and conſequences of which he did not 
comprehend ; one would imagine therefore that as complaints 
are ſo natural to ſufferers, they may merit ſome excuſe where 
the affliction exceeds proper bounds. Tt may be ſaid indeed, 
they -are capable of raiſing a dangerous compaſſion. But to 
| prevent this, will it be right to tell a free people, happen what 
3 will, you ſhall never complain? Before this is ſaid it ſhould be 
4 well confidered. [Mr. Pratt then went again upon different 
parts of Mr. Ford's excellent ſpeech, which he enforced in a very 

-- ſtrong and fine manner, and with which he concluded.) 

be attorney general got up again and made a reply, the 
principal matter in which was, That in an indictment for 
murder, were always theſe words, which are words of courſe, 
and of mere form, viz. not having the Fong of God before his 
ayes, and being inſtigated by the Devil. Now according to the 
rule laid down by the gentlemen, this muſt be proved, which 


Þ is impoſſible ; for the man would ſay, he was not fo "gated 
and had the fear of God before his eyes; and who could prove 
_ that it was otherwiſe? Now this evidently ſhews all thoſe 
=  _ things to be merely matter of form.” : | 
I be chiefjuſticenext ſummed up the evidence; and deliver- 
| el it as his opinion, that the jury 0UGHT to find the defendant 
= guilty; for he thought the Fact of publication was fully proved; 
and if fo, they could not avoid bringing in the defendant 


_ », gutlty. 
. 3 The jury went out and ftaid about two hours ; when they 
came into the court, the foreman anſwered for the reſt, and 
when the queſtion was put, he faid, Guilty; Nor GuiLTy, 
Nor GvitTy, My LokD. The firſt word guilty being ſaid by 
_ miſtake ; upon which there was a loud huzza; and the jury 
went away. But, at the defire of the attorney general, they 
were called into court again, and aſked this leading queſtion, 
via Gentlemen of the jury, do you think the evidence 
laid before you, of Owen's publiſhing the book by ſelling it, 
is ſufficient to convince you that the faid Owen did /el! this 
Joo? At which the foreman appeared a good deal fluttered ; 


and 
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Grace 1 this as a Proof, that 
this Bill gave a new Advantage to the 


Crown, by enabling it to march the Mili- 


tia out of their proper County, in Caſe of 


Invaſion or Rebellion. But this proceed- 


ed from a Miſtake. That Body of Corniſh 
Men was not Militia, but the Trained 
Bands, raiſed by the Authority of the 
Sheriff, as the Poſſe of his County. Be- 
ſides, ſince the Reſtoration, by the Sta- 
tute of the 13th and 14th of Charles the 
Second, the Crown 1s enabled to com- 
mand the Militia, in ſuch Caſes, to march 
into any County in England. 1 

4. No Powers are given by this Bill to 
compel Carriages for this Army, when 
it is called out. 


5. My Lords, there appears to me to 


be another ſtrange Omiſſion, which, I 
dare ſay, was through mere Inadverten- 
cy. In the Militia Act of King Charles 
the Second, Sect. 14. a Power 1s given 
to the Lord-Lieutenant and Deputy- 
Lieutenants, to ** ſearch for and ſeize 
* the Arms of Perſons, whom they {hall 
judge dangerous to the Peace of the 
Kingdom.“ This Power is totally re- 


| xs by this Bill, and no ſuch new 
ower given. Nay particular Care is 


taken that it ſhould not ſubſiſt, even by 
Implication; for, in Page 2. of the print- 


I ed 


march out of their County to purſue it, 
becauſe not compellable by Law. His 
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ed Bill, the preſent Deputy-Lieutenants 


are continued only for the Purpoſes of 
e this Act.” In the Bill, as it was re- 
ported from the Committee of the Houſe 
of Commons, there was added, and * for 
* all other Intents and Purpoſes ;” but 
thoſe Words are now induſtriouſly left 
out. Laws are often neceſſarily adapted 
to particular Times and Circumſtances, 
Is this a Time, when any Well-wiſher to 
this Royal Family, and to the preſent 
Eſtabliſhment, would incline that this 
Power ſhould be repealed ? 

6. There 1s one Thing more, which I 
will but juſt touch upon, I mean the con- 
ſtant exerciſing on Sundays. The Ob- 
ſervation of that Day is already ſhame- 
fully neglected in this Metropolis, and 
in the Country not kept up in the order- 
Iy Manner it ought. But ſtill, in its pre- 
ſent low State, it is almoſt the only pub- 
lic Appearance of Religion left _— 
us. If this Inſtitution ſhould be eſtabli 
ed by a Law, I will venture to foretel, 
that, notwithſtanding the Injunction to 
go to Church, it will be a conſtant Fair 
and Scene of Jollity in the ſeveral Pa- 
riſhes where thoſe Exerciſes are kept, 
and the Face of Religion, will ſoon be 


aboliſhed in this Country. 


7. The laſt Thing, which I ſhall men- 
tion, by Way of particular Objection, is 
the looſe and unſafe Cuſtody, _—_— 

| the 


( ©. 6 
the Arms of this Militia are directed to 
be depoſited. Can any Thing be more 
dangerous to the Peace of the Kingdom, 
than for ſo great a Quantity of Arms to 
be diſtributed about the Country, in the 
Houſes of Church-Wardens, ſeldom 
ſtronger or more defenſible than Cots ' 
tages? In Caſes of Rebellions and In- 
ſurrections, nay of Riots, inſtead of being 
Arms for your Defence, they will be 
Arms in the Hands of the Diſturbers of 
the public Peace. 

I am ſenſible how tedious I have been; 
and I ſhould become much more lo, if I 
attempted to go through all the particu- 
lar Objections, to which the Frame of 
this Bill is obviouſly liable. 

But; my Lords, I mult now make good 
my Word, and ſhew your Lordſhips 
that I am not againſt a Militia in general, 
nor for creating a conſtant Neceſſity of 
foreign Auxiliaries. 

If a Bill had been ſent up to your 
Lordſhips, or ſhould be ſent up the next 
Seſſion of Parliament“, conſtituting a 
Militia of about Half the Number now 
propoſed ; the Power of the Crown not 
taken away, but aſſerted, and proper 
Authorities given to the Crown over 


* N. B. In the next Seſſion of Parliament, a Militia Bill 
was ſent up by the Commons, and amended in'the Houſe of 
Lords agreeably to this Idea; and received the Royal Aſſent, 
June 28th, 1757, 


that 


Be.” . 
that Militia; although to preſerve a Ba- 
lance, even the landed Qualifications 

of Field-Officers and Captains had been 
made Part of it; 

Or, in Caſe it had been judged more 
proper, if a Militia had been propoſed of 
about Half this Number, conſiſting of 
pri vate Men only, to be drawn out and 
3 under ſafe and reaſonable 
Regulations, into the Corps of his Ma- 
jeſty's regular Forces, upon emergent 
Occaſions: Such a Militia, in either of 
theſe Shapes, I could have concurred 
in. Such a Number poſſibly the Quan- 
tity of your People might bear; and, 
with the Number of regular Forces uſual 
of late Years, would have made up an 
Army of very near 50,000 Men; ſuffi- 
cient, I believe, for any Occaſion which 
might probably happen. | 

If any Body ſhall now ſay that I am 
againſt this Bill, becauſe Iam againſt any 
Militra, which may be uſeful : If it is 
ſaid within theſe Walls, I will call it a 
Miſtake ; if it is ſaid without Doors, I 
will aver it to be a Calumny. 

My Lords; I have taken up too much 
of your Time. I heartily aſk Pardon for 
it; but I thought it my Duty openly and 
fully to avow and explain to your Lord- 
Thips the Reaſons of my Vote againſt 
this Bill. 
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